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US. Customs Service 
Treasury Decisions 


(T.D. 78-273) 
Special Classes of Merchandise—Customs Regulations Amended 


Section 12.106, Customs Regulations, relating to the importation of 
pre-Columbian art, amended 


TITLE 19—CUSTOMS DUTIES 
Cuapter J—U.S. Customs SErRvIcE 
PART 12—SPECIAL CLASSES OF MERCHANDISE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
clarify that unless specifically permitted, no pre-Columbian monu- 
mental or architectural sculpture or mural exported from its country 
of origin, whether or not the exportation is directly to the United 
States, may be imported into the United States. The purpose of the 
amendment, which will conform the regulations to the statute which 
prohibits importation of these articles, is to make clear that these 
articles may not be imported into the United States even if entered 
from a country other than the country of origin. 


EFFECTIVE DATE: August 15, 1978. 
FOR FURTHER INFORMATION CONTACT: Andrew N. Bern- 
stein, Entry Procedures and Penalties Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202- 
566-5765. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Sections 12.105 through 12.109, Customs Regulations (19 CFR 
12.105-12.109), relate to the importation into the United States of 
pre-Columbian monumental or architectural sculpture or murals. 
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Public Law 92-587 (19 U.S.C. 2091-2095) defines “pre-Columbian 
monumental or architectural sculpture or mural” to include, among 
other things, any stone carving or wall art which is the product of a 
pre-Columbian Indian culture of Mexico, Central or South America, 
or the Caribbean Islands, and which is subject to export control by the 
country of origin. 

Section 12.105(a), Customs Regulations, identifies countries of 
origin by applying the term “pre-Columbian monumental or archi- 
tectural sculpture or mural” to certain specified articles of a pre- 
Columbian Indian culture of Bolivia, British Honduras, Colombia, 
Costa Rica, Dominican Republic, Ecuador, El Salvador, Guatemala, 
Honduras, Mexico, Panama, Peru, or Venezuela. 

Section 12.106, Customs Regulations, provides that with certain 
limited exceptions provided in section 12.107, no pre-Columbian 
monumental or architectural sculpture or mural which is exported 
from its country of origin may be imported into the United States. 

It has come to Customs attention that section 12.106 recently has 
been misinterpreted to mean that a pre-Columbian monumental or 
architectural sculpture or mural may be imported into the United 
States if it is entered from a country other than the country of origin. 

Such an interpretation clearly is contrary to the language of the 
statute prohibiting the importation of pre-Columbian art. Section 202, 
title II, Public Law 92-587, October 27, 1972, 86 Stat. 1297 (19 U.S.C. 
2092), provides that no pre-Columbian monumental or architectural 
sculpture or mural ‘‘which is exported (whether or not such exporta- 
tion is to the United States) from the country of origin’, may be 
imported into the United States. 

To avoid any possible misinterpretation, section 12.106 is being 
amended to clarify that unless specifically permitted, no pre-Colum- 
bian monumental or architectural sculpture or mural which is exported 
from its country of origin may be imported into the United States 
whether imported directly or indirectly from its country of origin. 

Section 12.106 also is being amended to substitute “June 1, 1973”, 
the date T.D. 73-119, which incorporated sections 12.105 through 


12.109 into the regulations, became effective, for “(the effective date 
of this regulation)”. 


INAPPLICABILITY OF PUBLIC NOTICE REQUIREMENT AND DELAYED 
EFFECTIVE DATE 


Because this amendment merely clarifies an existing regulation 
that implements a statutory requirement, notice, and public procedure 


are unnecessary, and good cause exists for dispensing with the delayed 
effective date provisions of 5 U.S.C. 553. 
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AMENDMENT TO THE REGULATIONS 
Section 12.106 of the Customs Regulations (19 CFR 12.106) is 
amended to read as follows: 
12.106 Importation Prohibited. 
Except as provided in section 12.107, no pre-Columbian monu- 
mental or architectural sculpture or mural which is exported 


(whether or not such exportation is to the United States) from its 


country of origin after June 1, 1973, may be imported into the 
United States. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759, sec. 204, 86 Stat. 1297 (19 U.S.C. 
66, 1624, 2094)) 


DRAFTING INFORMATION 

The principal author of this document was Harold M. Singer, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 

R. E. CnHasen, 
Commissioner of Customs. 
Approved: August 4, 1978. 
Ricuarp J. Davis, 


Assistant Secretary of the Treasury. 


[Published in the Federal Register August 15, 1978 (F.R. 36054)] 


(T.D. 78-274) 


Licensing of Cartmen and Lightermen—Customs Regulations 
Amended 


Sections 112.22 and 112.25, Customs Regulations, amended to clarify the bond 
requirements for licensing of cartmen and lightermen 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 


PART 112—CARRIERS, CARTMEN, AND LIGHTERMEN 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
clarify that a bond filed by a carrier or freight forwarder for the 
transportation of merchandise in Customs custody, the lading and 
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unlading of merchandise, and the cartage or lighterage of merchandise 
satisfies the bond requirement for a cartman’s or lighterman’s license. 


EFFECTIVE DATE: August 15, 1978. 
FOR FURTHER INFORMATION CONTACT: Margaret 


McKenna, Carriers, Drawback and Bonds Division, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229; 
202-566-5865. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Merchandise imported into the United States may be entered for 
consumption (that is, for immediate use) or placed in a Customs 
bonded warehouse to be withdrawn for use at a later date. Imported 
merchandise also may be designated for examination by Customs or, 
if unclaimed, taken into Customs custody. 

Under section 565 of the Tariff Act of 1930, as amended (19 U.S.C. 
1565), the cartage (transportation) of merchandise entered for ware- 
housing must be done by cartmen appointed and licensed by Customs. 
The cartmen must file a bond to protect the Government against any 
loss of, or damage to, the merchandise during the cartage operation. 
Cartage of merchandise designated for Customs examination or taken 
into Customs custody because it is unclaimed must be done by persons 
designated by Customs under regulations protecting the owners of 
the merchandise and the revenue of the United States. 

Part 112 of the Customs Regulations (19 CFR pt. 112) requires the 
licensing of cartmen and lightermen for the cartage of merchandise 
entered for warehouse, designated for examination by Customs, or 
taken into Customs custody because it is unclaimed. As defined in 
section 112.1, a “cartman” undertakes to transport goods or mer- 
chandise within the limits of a port, and a “lighterman” transports 
goods or merchandise on a barge, scow, or other small vessel to or from 
a vessel within the port, or from place to place within a port. 

Section 112.22 sets out general requirements to be met by the appli- 
cant for a Customs cartage or lighterage license and provides that a 
bond on Customs Form 3855 must be filed with the district director 
of Customs for the district in which the cartman or lighterman pro- 
poses to conduct business. 

Section 112.25 provides that upon compliance with section 112.22, 
a carrier or freight forwarder who has filed a carrier’s bond on Customs 
Form 2587 or 3588 may be appointed or licensed as a cartman or 
lighterman. Although not specifically stated, a bond on Customs 
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Form 3587 or 3588 satisfies the bond requirement of section 112.22(a) 
(1) for a cartmen’s or lightermen’s license. To avoid any confusion 
in this regard, the Customs Service has determined that it would be 
helpful to amend sections 112.22 and 112.25. 

Because this amendment merely clarifies a statutory requirement; 
notice and public procedure are unnecessary and good cause exists 
for dispensing with the delayed effective date provisions of 5 U.S.C. 
553. 

AMENDMENT TO THE REGULATIONS 
Section 112.22(a)(1) is amended to read as follows: 
112.22 Application for license. 
(a) General requirements. * * * 
(1) A bond on Customs Form 3855 in a sum specified by the 
district director unless a bond on Customs Form 3587 or 3588, as 


provided for in section 112.25, has been filed previously. 


Section 112.25 is amended to read as follows: 
112.25 Bonded carriers. 

A carrier or freight forwarder who has filed a carrier’s bond, 
Customs Form 3587, or a carrier who has filed a private carrier’s 
bond, Customs Form 3588, may be appointed or licensed as a 
Customs cartman or lighterman for a port for which such bond 
provides coverage, upon compliance with section 112.22. If a 
carrier’s bond has been filed, the carrier or freight forwarder need 
not file a bond on Customs Form 3855 to satisfy the require- 
ments of section 112.22(a)(1). Investigation pursuant to section 
112.23 may apply. 


(R.S. 251, as amended, sees. 551, 565, 623, as amended, 624, 46 Stat. 742, as 
amended, 747, as amended, 759 (19 U.S.C. 66, 1551, 1565, 1623, 1624).) 


DRAFTING INFORMATION 


The principal author of this document was Suellen M. Ferguson; 
Regulations and Legal Publications Division, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 

R. E. CuaseEn; 
Commissioner of Customs. 


Approved: August 3, 1978. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register August 15, 1978 (F.R. 36057)] 
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(T.D. 78-275) 


Preclearance Offices in Foreign Countries—Customs Regulations 
Amended 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—U.S. Customs SERVICE 
PART 101—GENERAL PROVISIONS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: The Customs Service, the Immigration and Natural- 
ization Service, and the Animal and Plant Health Inspection Service, 
have established preclearance facilities in Freeport, The Bahamas, and 
Calgary, Alberta, Canada, to provide Customs and other necessary 
clearances for U.S.-bound airline passengers. This document amends 
the Customs Regulations to reflect the opening of these new facilities 
and the transfer of supervision over the Customs preclearance 
office in Winnipeg, Manitoba, Canada, to the Regional Commissioner 
of Customs, Chicago, Ill. In addition, all preclearance facilities are 
being listed in alphabetical order, together with the Customs officer 
having supervision. 


EFFECTIVE DATE: The preclearance facility in Freeport, The 
Bahamas, was established on January 8, 1978, and the preclearance 
facility in Calgary, Alberta, Canada, was established on March 15, 
1978. Supervision over Customs activities at the Winnipeg, Manitoba, 
Canada, office was transferred to the Regional Commissioner, Chicago, 
Iil., on November 20, 1977. 


FOR FURTHER INFORMATION CONTACT: Arnold L. Sarasky, 
Inspection and Control Division, U.S. Customs Service, 1301 Consti- 
tution Avenue NW., Washington, D.C. 20229; 202-566-5607. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

To assist airlines and the traveling public, officers of the Customs 
Service, the Immigration and Naturalization Service, and the Animal 
and Plant Health Inspection Service are stationed at selected airports 
in foreign countries to provide Customs and other necessary clearances 
to airline passengers on direct flights to the United States. The purpose 
of this procedure is to provide quicker and more efficient service to 
international travelers by clearing passengers before departure from 
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the foreign country instead of at the point of first entry into the United 
States. Preclearance of passengers and their baggage enables inspecting 
officers to carry out their responsibilities while helping to prevent 
delays, minimize inconvenience to travelers, and reduce baggage 
handling. 

As a part of a continuing effort to improve service to the interna- 
tional traveling public, Customs, the Immigration and Naturalization 
Service, and the Animal and Plant Health Inspection Service have 
expanded the preclearance program by establishing preclearance 
facilities in Freeport, The Bahamas, effective January 8, 1978, and in 
Calgary, Alberta, Canada, effective March 15, 1978. 

In addition, after a review of its operations, Customs transferred 
supervision over its Winnipeg, Manitoba, Canada, preclearance office 
from the District Director, Pembina, N. Dak., to the Regional Com- 
missioner, Chicago, Ill. (region IX), effective November 20, 1977. 
This change was designed to provide more efficient managerial control 
under the line authority of the regional director, Inspection and Con- 
trol Division, region IX, and to enhance administrative support for 
the office. 

CHANGE IN EXISTING REGULATIONS 


Section 101.5, Customs Regulations (19 CFR 101.5) lists seven 
preclearance facilities in foreign countries where Customs officers are 


stationed and the Customs officer having supervision. It is necessary 
to amend section 101.5 to reflect the opening of the offices at Freeport 
and Calgary and the change in supervision over the Winnipeg office. 
The section also is being revised to list all preclearance offices alpha- 
betically, together with the Customs officer having supervision over 
each. 


NOTICE AND PUBLIC PROCEDURE UNNECESSARY 
Because this amendment involves matters relating only to agency 
organization and administration and does not impose any additional 
affirmative duty on the public, notice and public procedure thereon 
are unnecessary, and under 5 U.S.C, 553 good cause exists for dispens- 
ing with a delayed effective date. 


DRAFTING INFORMATION 


The principal author of this document was Teresa M. Polino, 
Regulations and Legal Publications Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, other Customs personne] 
participated in its development. 


269-7 68—78——2 
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AMENDMENT TO THE REGULATIONS 


Section 101.5 of the Customs Regulations (19 CFR 101.5) is revised 
to read as follows: 
101.5 Customs preclearance offices in foreign countries. 
Listed below are the preclearance offices in foreign countries 
where U.S. Customs officers are stationed and the Customs officers 
under whose supervision they function: 





Country Customs office Customs officer having supervision 





The Bahamas Freeport District Director, Miami, Fla. 
Nassau District Director, Miami, Fla. 
Bermuda Kindley Field Area Director, Kennedy Airport 
Area, Jamaica, N.Y. 
Canada Calgary, Alberta District Director, Great Falls, 
Mont. 
Montreal, Quebec District Director, St. Albans, Vt. 
Prince Rupert, British District Director, Anchorage, 
Columbia Alaska. 
Toronto, Ontario District Director, Buffalo, N.Y. 
Vancouver, British District Director, Seattle, Wash. 
Columbia 
Winnipeg, Manitoba Regional Commissioner, Chicago, 
Il. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759, 80 Stat. 379 (5 U.S.C. 301, 19 
U.S.C. 66, 1624)). 


R. E. CuHasen, 


Commissioner of Customs. 
Approved: August 3, 1978 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register August 15, 1978 (F.R. 36056) ] 


(T.D. 78-276) 
Synopses of Drawback Decisions 


The following are synopses of drawback rates and amendments 
issued March 16, 1977, to September 21, 1977, inclusive, pursuant 
to sections 22.1 and 22.5, inclusive, Customs Regulations; and approval 
under section 22.6, Customs Regulations. 

(DRA-1-09) 
August 8, 1978. 
Donatp W. Lewis, 
(For Leonard Lehman, Assistant 
Commissioner Regulations and Rulings). 
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(A) Aireraft engine parts—T.D. 53794-B, as amended, covering 
aircraft engine parts manufactured under section 1313(a) by the 
Hartford Machine Screw Co., Division of Standard Screw Co., 
Windsor, Conn., with the use of imported round bar steel, further 
amended to cover (1) change of company’s name to Stanadyne, Inc., 
and (2) the foregoing articles manufactured by the company at its 
new factory located at Elyria, Ohio. 

Amendment effective on articles covered by (1), above, which are 
exported on and after February 19, 1974, and on articles covered by 
(2), above, which are manufactured on and after January 6, 1974, and 
exported on and after February 19, 1974. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., August 11, 1977. 


(B) Airex 01/18 contoured—Manufactured under section 1313(a) 
by Lonza Inc., Fair Lawn, N.J., at its Buffalo, N.Y., factory, with 
the use of imported rigid PBC plain foam. 

Rate effective on articles manufactured on and after July 1, 1977, 
and exported on and after July 15, 197 

Rate issued by the Regional Commissioner of Customs, New 
York, N.Y., July 26, 1977. 


(C) Aluminum and aluminum alloy products—T.D. 51991—A, as 
amended, in particular by T.D. 55972—A, covering aluminum and 
aluminum alloy products manufactured under section 1313(b) by 
Kaiser Aluminum and Chemical Corp., Oakland, Calif., at its various 
factories, with the use of magnesium ingots, further amended to 
cover these articles manufactured by the company at its additional 
factory located by Bay Minette, Ala. 

Amendment effective for articles manufactured and exported on 
and after March 12, 1976. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., September 8, 1977. 


(D) Are welder—T.D. 69-144-B, as amended, covering arc 
welders manufactured under section 1313(a) by Miller Electric 
Manufacturing Co., Appleton, Wis., with the use of imported diesel 
engines further amended to cover all arc welders manufactured by 
Miller Electric Manufacturing Co., with the use of imported diesel 
and gasoline engines. 

Amendment effective on articles manufactured on and after Novem- 
ber 1, 1974, and exported on and after January 1, 1975. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., July 21, 1977. 
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(E) Assemblies, gas turbine starting and turning —Manufactured 
under section 1313(a) by Transmission Engineering Co., Inc., Fort 
Washington, Pa., with the use of imported duo-concentric clutches. 

Rate effective on articles manufactured and exported on and after 
May 4, 1977. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., June 14, 1977. 


(F) Automatic measuring systems (AMS-95).—Manufactured under 
section 1313(a) by W & G Instruments, Inc., Livingston, N.J., with the 
use of imported incomplete selective level meters and frequency 
synthesizers (decadic control oscillators). 
ws Rate effective on articles manufactured on and after July 5, 1977, 
and exported on and after October 1, 1977. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., August 22, 1977. 


(G) Chili powder, chili peppers, and other dehydrated vegetable prod- 
ucts—T.D. 68-248-D, as amended, covering chili powder, chili 
peppers, and other dehydrated vegetable products, manufactured 
under section 1313(b) by Gentry International, Inc., Gilroy, Calif., 
at its Gilroy and Oxnard, Calif., factories, with the use of dehydrated 
chili peppers, red peppers, and other dehydrated vegetables, further 


amended to cover the foregoing articles manufactured at the Gilroy 
and Oxnard, Calif., factories, by Foremost Gentry, Gilroy, Calif., 
successor. 

Amendment effective on articles exported on and after September 27, 
1976. 

Amendment issued by Regional Commissioner of Customs, Los 
Angeles, Calif., September 1, 1977. 


(H) Cigarettes; tobacco, blended and processed.—T.D. 45088-D, as 
amended, covering the foregoing products manufactured under section 
1313 (a) and (b) by Liggett & Myers Inc., New York, N.Y., at its 
Durham, N.C., and St. Louis, Mo., factories, with the use of imported 
leaf and scrap tobacco and cigarette paper, further amended to cover 
(1) a change in name of the corporation to Liggett Group Inc., (2) 
change of principal office to Durham, N.C., and (3) the discontinuance 
of the St. Louis, Mo., factory. 

Amendment effective on articles exported on and after April 27, 
1976. 

Amendment issued by Regional Commissioner of Customs, Miami, 
Fla., June 3, 1977. 
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(I) Dyestuff—T.D. 51986-C, as amended, covering, among other 
things, dyestuffs manufactured under section 1313 (a) and (b) by 
Otto B. May Inc., Newark, N.J., with the use of various chemicals, 
further amended to cover all authorized articles manufactured by 
Cone Mills Corp., Greensboro, N.C., successor, at its Newark, N.J.; 
factory. 

Amendment effective on articles exported on and after June 27; 
1976, the date of succession. 

Amendment issued by the Regional Commissioner of Customs; 
New York, N.Y., May 17, 1977. 


(J) Earthmoving and construction equipment, and power modules.— 
T.D. 73-148-W, as amended, covering tractor-scrapers manufactured 
under section 1313(a) by Westinghouse Air Brake Co., Peoria, Ill., at 
its Toccoa, Ga., factory, with the use of imported diesel engines, 
further amended to cover heavy earthmoving and construction equip-- 
ment, and power modules manufactured by the company with the 
use of imported diesel and gasoline engines at its Toccoa, Ga., factory; 
and at its additional factory located at Peoria, II. 

Amendment effective on articles manufactured on and after Au- 
gust 1, 1975, and exported on and after November 1, 1975. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., July 20, 1977. 


(K) Film, flexible polyvinyl alcohol—Manufactured under section 
1313(a) by Polymer Films Inc., Woodside, N.Y., with the use of 
imported polyvinyl alcohol powder (denka poval H-17). 

Rate effective on articles manufactured on and after February 1, 
1977, and exported on and after February 25, 1977. 

Rate issued by Regional Commissioner of Customs, New York, 
N.Y., June 29, 1977. 


(L) Film and paper (cut to specific sizes) —Manufactured under 
section 1313(a) by Powers Chemco, Inc., Glen Cove, N.Y., with the 
use of imported bases and imported film and paper. 

Rate effective on articles manufactured on and after May 1, 1977, 
and exported on and after June 1, 1977. 

Rate issued by the Regional Commissioner of Customs, New York; 
N.Y., June 2, 1977. 


(M) Generators, motor, and paralleling switching cabinets modifed: 
for foreign usage.—Manufactured under section 1313(a) by K. W. 
Control Systems, Inc., Deer Park, N.Y., at its Deer Park and. Middle- 
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town, N.Y., factories, with the use of imported motor generators and 
paralleling switching cabinets and parts thereof. 

Rate effective on articles manufactured on and after October 1, 
1976, and exported on and after October 26, 1976, in the case of the 
Deer Park, N.Y., factory; and manufactured and exported on and 
after August 1, 1977, in the case of the Middletown, N.Y., factory. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., May 26, 1977. 


(N) Graphite, machined artificial—Manufactured under section 
1313(a) by Boston EDM Supply Co., Sharon, Mass., with the use 
of imported unmachined artificial graphite. 

Rate effective on articles manufactured on and after April 1, 1977, 
and exported on and after April 12, 1977. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., June 15, 1977. 


(O) Grills, electric barbecue, CSA approved—Manufactured under 
section 1313(a) by Contempra Industries, Inc., Tinton Falls, NJ., 
at its Asbury Park, N.J., factory, with the use of imported CSA 
approved cordsets No. A89C297. 

Rate effective on articles manufactured on and after March 30, 1977, 
and exported on and after April 11, 1977. 


Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., July 13, 1977. 


(P) Machines, computer controlled metal working —T.D. 74-253-H, 
as amended, covering finished plastic extrusion machinery manu- 
factured under section 1313(a) by Cincinnati Milacron Inc., Cin- 
cinnati, Ohio, at its Cincinnati, and Batavia, Ohio, factories, with 
the use of imported incomplete extrusion machinery and components 
which do not contain electrical equipment, further amended to cover 
computer controlled metal working machines tmanufactured by the 
company with the use of imported numerical controls and/or tape 
readers at its Cincinnati, Ohio, factory and at its additional factories 
located at South Lebanon and Wilmington, Ohio. 

Amendment effective on articles manufactured on and after Sep- 
tember 1, 1974, and exported on and after November 1, 1974. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., June 6, 1977. 


(Q) Medicinal preparations—T.D. 68-23-J, covering medicinal 
preparations manufactured under section 1313(d) by Diakem, Inc., 
New York, N.Y., at its Madison, Conn., factory of Shore Chemical 
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Co., with the use of domestic tax paid alcohol, amended to cover (1) 
the foregoing articles manufactured by the company at its Sellersville, 
Pa., factory of Lemmon Pharmacal Co., and (2) change in the com- 
pany’s office location to Philadelphia, Pa. 

Amendment effective on articles manufactured on and after Octo- 
ber 21, 1974, and exported on and after November 25, 1974. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., June 13, 1977. 


(R) Road graders, cranes, road rollers, and parts thereof —T.D. 
74-95-H, as amended, covering the foregoing articles manufactured 
under section 1313(b) by Galion Manufacturing Division, Dresser 
Industries, Inc., Galion, Ohio at its Galion and Bucyrus, Ohio, facto- 
ries, with the use of hot rolled steel plate, further amended to cover 
the foregoing articles manufactured by the said company under 
section 1313(a) with the use of imported diesel engines at the said 
factories. 

Amendment effective on articles manufactured on and after Septem- 
ber 1, 1976, and exported on and after November 1, 1976. 

Amendment issued by Regional Commissioner of Customs, New 
York, N.Y., March 16, 1977. 


(S) Steel sheets shit and/or cut to specified size—Manufactured under 
section 1313(a) by Jackson Steel Services, Inc., Jackson, Mich., with 
the use of imported hot and cold rolled steel sheets in coil form and 
imported galvanized and aluminized steel sheet in coil form. 

Rate effective on articles manufactured and exported on and after 
December 2, 1974, in the case of sheets manufactured for the account 
of other companies further processing them under approved rates of 
drawback, and on articles manufactured on and after September 1, 
1976, and exported on and after January 3, 1977, in all other cases. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., May 18, 1977. 


(T) Syrups and molasses —T.D. 50121-N, as amended, covering, 
among other things, syrups and molasses manufactured under section 
1313 (a) and (b) by Refined Syrups and Sugars, CPC International 
Inc., Yonkers, N.Y., with the use of sugars and syrups, further 
amended to cover all authorized articles manufactured by Refined 
Syrups & Sugars Inc., Yonkers, N. Y., successor, at the Yonkers, N.Y., 
factory. 

Amendment effective on articles exported on and after October 1, 
1976, the date of succession. 
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Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., July 20, 1977. 


(U) 3 Thenyl nitrile—Manufactured under section 1313(a) by 
Ganes Chemicals, Inc., New York, N.Y., at its Carlstadt and Penns- 
ville, N.J., factories, with the use of imported 3 methyl thiophene. 

Rate effective on articles manufactured on and after June 3, 1977, 
and exported on and after June 24, 1977. 

Rate issued by the Regional Commissioner of Customs, New York, 
N.Y., September 21, 1977. 


(V) Tire cords, two and three ply—T.D. 77-244-U, covering two 
and three ply tire cords manufactured under section 1313(a) by Mil- 
liken and Co., Clemson, S.C., at its Clemson, 8.C., factory, with the 
use of imported single ply, untwisted, 1650 denier rayon yarns, 
amended to cover an additional factory at Valley Falls, S.C. 

Amendment effective on articles manufactured on and after April 6, 
1976, and exported on and after May 15, 1976. 

Amendment issued by Regional Commissioner of Customs, Miami, 
Fla., May 31, 1977. 


(W) Tungsten carbide compositions, powdered or sintered.—T.D. 66- 
146—-M, as amended, covering articles manufactured under section 
1313(a) by Howmet Corp., Carbide Division, West Mifflin Borough, 
Pa., with the use of drawback tungsten powder, further amended to 
cover said articles manufactured at the said factory by Wallace- 
Murray Corp., Atrax Cemented Carbide Division, McKeesport, Pa., 
successor. 

Amendment effective on articles exported on or after August 26, 
1973, the date of succession. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., September 15, 1977. 


(X) Watches and chronographs—T.D. 50364-F, as amended, 
covering the foregoing articles manufactured under section 1313(a) by 
Helbros Watches, Division of Elgin National Watch Co., Elgin, Ill., 
at its New York, N.Y., factory, with the use of imported watch and 
chronograph movements and watch heads, further amended to cover 
the foregoing articles manufactured at the said factory by Helbros 
Watches, Inc., New York, N.Y., successor. 

Amendment effective on articles exported on and after January 1, 
1974, the date of succession. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., August 17, 1977. 
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(Y) Wheel loaders or other earthmoving equipment, fully reconditioned 
and equipped.—Manufactured under section 1313(a) by Ring Power 
Corp., Jacksonville, Fla., with the use of imported basic wheel loaders 
or other caterpillar earthmoving equipment. 

Rate effective on articles manufactured and exported on and after 
March 1, 1977. 

Rate issued by Regional Commissioner of Customs, Miami, Fla., 
May 5, 1977. 


(Z) Wool grease, refined (lanolin and degras); grease wool, re-refined; 
and oil (Lantrol) and wax (Lanfrax).—T.D. 51185-A, as amended, 
covering the foregoing articles manufactured under section 1313(a) by 
Malmstrom Chemical Corp., Linden, N.J., with the use of imported 
crude wool grease; refined wool grease; and drawback lanolin, respec- 
tively, further amended to cover the foregoing articles manufactured 
by Emery Industries, Inc., Cincinnati, Ohio, successor, at the Linden, 
N.J., factory. 

Amendment effective on articles exported on and after April 1, 
1975, the date of succession. 

Amendment issued by the Regional Commissioner of Customs, 
New York, N.Y., May 18, 1977. 


August 9, 1978. 
(T.D. 78-277) 


Reimbursable Services—Excess Cost of Preclearance Operations 


Notice is hereby given that pursuant to section 24.18(d), Customs Regulations 
(19 CFR 24.18(d)), the biweekly reimbursable excess costs for each preclearance 
installation are determined to be as set forth below and will be effective with 
the pay period beginning August 27, 1978 

Biweekly 

Installation: excess cost 
Montreal, Canada $13, 036. 00 
Toronto, Canada 26, 521. 00 
Kindley Field, Bermuda 4, 450. 00 
Freeport, Bahama Islands 10, 973. 00 
Nassau, Bahama Islands- ------- 14, 398. 00 
Vancouver, Canada . 00 
Winnipeg, Canada 340. 00 
Calgary, Canada 3, 082. 00 

Nancy C. GARreETT, 
Acting Assistant Commissioner 
(Administration). 
269-7 68—7 8-3 





CUSTOMS 
(T.D, 78-278 through 78-288) 
Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 

August 14, 1978. 

LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 78-278) 
Cartman: Definition of ‘‘Within the Limits of the Port’’ 


Date: June 8, 1978 
File: CAR-1 R:E:E 
306030 W 
REGIONAL COMMISSIONER OF CUSTOMS, 


New Orleans, La. 70130 

Dear Str: This is in reference to your request for internal advice 
dated May 3, 1978, concerning the definition of a cartman in 19 CFR 
112.1(b). That section defines a cartman as ‘‘one who undertakes to 
transport goods or merchandise within the limits of the port.’’ You 
point out that a strict interpretation of the phrase “within the limits 
of the port’”’ would give rise to a major problem affecting daily opera- 
tions in most all Customs ports in that service would thereby have to 
be denied to those facilities and activities outside the immediate 
boundaries of the port limits but within the jurisdiction of the Customs 
port. 

We are in agreement with you that the intended meaning of the 
wording in question is the jurisdiction of the Customs port and not 
the immediate boundaries of the same. For example, a cartman could 
transport goods from New Orleans, La. to Gramercy, La. since 
Gramercy is a Customs station under the supervision of New Orleans 
(see sec. 101.4(c), Customs Regulations). Of course, a cartman could 
not transport from one port to another port (see sec. 112.11(a), 
Customs Regulations). 
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(T.D. 78-279) 


Classification: Camera Equipment for Superimposing Date, Time 
and Data on Film 


Date: May 9, 1978 
File: CLA-2:R:CV:MA 
054529 JAS 


Dear Mr. ( ): In your letter of November 17, 1977, you inquire 
as to the tariff classification of the F2 Nikon Data Camera Set of 
Japanese manufacture. A brochure was submitted but no sample. 

The Data Camera Set enables scientific and industrial users to 
superimpose the date, time, and space for handwritten data on the 
left-hand side of the film frame. Each set consists of a special battery 
powered F2 Nikon camera body and either the Data Back MF-10 
(36 exposures) or MF-11 (250 exposures). 

The Data Back contains a built-in timepiece and manually ad- 
justable dating mechanism, as well as a slip-in memo plate with 
blank space for additional handwritten data. Either Data Back is 
interchangeable with a regular Nikon camera back to enable the special 
F2 Nikon to operate as an ordinary F2 Nikon. 

The brochure does not indicate whether the dating mechanism is 
operated by the clock movement in the timing unit or if it operates 
independently. However, information before this office indicates 
that the dating unit is independent of the clock unit and that it is 
merely a date stamp which has to be manually set every day. 

We conclude, therefore, that the camera portion and the dating 
mechanism are classifiable as a single entity under the provision for 
photographic cameras, other than fixed-focus, in item 722.16, Tariff 
Schedules of the United States (TSUS), dutiable at the rate of 7% 
percent ad valorem. 

However, schedule 7, subpart 2E, headnote 5, provides in part 
that a watch or clock movement in a combination article is classifiable 
under the provision applicable to such combination article, but, in 
determining the duties on the combination article, the movement (and 
its dial, if any) shall be constructively separated therefrom and as- 
sessed with the same rate as would have applied if it had been imported 
separately. 

Accordingly, the clock portion would be classifiable under items 
720.02 through 720.13, TSUS, depending upon value and the number 
of jewels. For your information, we are enclosing a copy of pages 
540, 541, 548, and 549 of the Tariff Schedules of the United States 
(1978). For applicable rates, see column one. 
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(T.D. 78-280) 
Temporary Importation: Self-contained Mobile Television Station 


Date: May 16, 1978 
File: CON-9-03-R:CD:D WR 
208963 


Dear Sir: You asked whether a self-contained mobile television 
station from West Germany could be temporarily imported under 
item 864.50, Tariff Schedules of the United States. 

The station will be used to broadcast events at the forthcoming 
winter olympic games and will be returned to West Germany when 
the games are over. It is understood that the station will be entered 
by a nonresident, personally or as the representative of the foreign 
owner. The station may be entered as professional equipment of the 
station supervisor under item 864.50. 

One of the requirements for entry under that provision is that the 
station remain under the general supervision of the named nonresident 
supervisor while in this country. To meet that requirement, it is not 
necessary for the nonresident supervisor to be physically present at 
all times; an occasional absence from the station, such as when eating 
or sleeping, does not violate the conditions of the entry bond. How- 
ever, during any absence, the supervisor must retain full personal 
control over the use of the station in order to avoid a breach of the 
entry bond. The supervisor could satisfy this requirement by issuing 
instructions for operating the station during those occasional absences. 

Entry procedures and other requirements for a temporary importa- 
tion under bond are set forth in section 10.31 of the Customs Regula- 
tions (19 CFR 10.31). 


(T.D. 78-281) 
Drawback: Rapid Depreciation and/or Obsolescence of Materials. 
Date: May 16, 1978 


File: DRA-7-01-R:CD:D B 
203947 


To: Assistant Commissioner (Operations), New Orleans Region. 

From: Director, Carriers, Drawback, and Bonds Division. 

Subject: Rapid Depreciation and Obsolescence under 1313(c) Draw- 
back. 

Reference: Your request for Internal Advice dated, April 11, 1978, 
DRA-7-01-V:0:CV:L WL. 
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The issue you have posed is whether rapid depreciation and obso- 
lescence, singly or collectively, constitute non-conformance to specifi- 
cation for purposes of 19 U.S.C. 1313(c). 

Briefly the facts are that two marine engines were imported in 
December 1976 for use on Mississippi River tugs. The engines have 
not stood up well. The cylinder heads were cast with the use of grey 
iron which turned out to be a poor material, the valves cracked, and 
various parts have become obsolete and are not used in newer engines. 
The specifications included no reference to any of these deficiencies 
and apparently at the time of purchase the cylinder material, piston 
type, etc., met the standard specifications for these engines. 

Failure to meet warranty guarantees as to length of service does 
not if itself constitute a failure to conform to specifications for purposes 
of 19 U.S.C. 1313(c). See T.D. 66—169(1) for a discussion of this point. 
Nor does obsolescense constitute non-conformance to specifications 
for purposes of 19 U.S.C. 1313(c). The issue under 1313(c) is whether 
the merchandise conforms to what the importer ordered and not 
whether it conforms to what he wanted or hoped to get. The burden 
of showing failure to meet specifications, as set out in section 22.32(b) 
of the Customs Regulations, is on the importer. See Border Brokerace 
Company v. United States, C.D. 2465. 

Of course if poor workmanship or poor materials result in failure 
to meet specifications, drawback would be allowable. Thus if in this 
case the materials used in constructing the engines resulted in the 
engines, when new immediately after importation, not being able to 
meet the horsepower requirements per specifications, drawback would 
be allowable. 


(T.D. 78-282) 


Liquidated Damage Assessment: Temporarily Imported Merchandise 
Donated to State Agency 


Date: May 16, 1978 
File: CON-9-R:CD:D WR 
208966 


Tue District Director or Customs; 
SAVANNAH, Ga. 31401. 


Reference: Letter (CON-9-09:DD (C & V) of April 12, 1978.) 


Dear Sir: You asked whether there is authority to waive assessment 
of full liquidated damages under a Temporary Importation Bond 
(TIB) if an importer gives the temporarily imported merchandise to 
a State agency. 
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The importer entered fabric and other materials for processing 
under the provisions of item 864.05, Tariff Schedules of the United 
States (TSUS). The importer manufactured slacks from the imported 
merchandise and now wants to donate the slacks to an agency of the 
State of Georgia rather than to export or destroy the slacks. The 
importer is willing to pay duty on the imported merchandise. 

The contemplated action does not satisfy the bond condition for 
exporting or destroying the imported merchandise within the bond 
period. Section 113.55(a) of the Customs Regulations (19 CFR 
113.55(a)) defines the term “exportation.” Judicial and administrative 
rulings have defined destruction of an article to mean that the article 
no longer has commercial value. See American Gas Accumulator Co. 
v. U.S., T.D. 43642 (Cust. Ct. 1929); H. A. Johnson Co. v. U.S., C.D. 
1127, 21 Cust. Ct. 56 (1948); and T.D. 54899(1). There is no legal 
authority on which to waive the required exportation or destruction 
of the temporarily imported merchandise. 

You state that the importer is willing to pay duty on the imported 
merchandise. Under 19 CFR 113.55(a) merchandise sent out of the 
United States with the intent of returning it to this country would be 
dutiable as to its condition and value when it originally arrived in the 
United States. 

If the importer obtains advance approval from the Foreign Trade 
Zones Board, Department of Commerce, Washington, D.C. 20230, 
transfer of the merchandise into the Atlanta zone as zone-restricted 
merchandise could satisfy the importer’s needs. Since zone-restricted 
merchandise may not be returned to the Customs territory of the 
United States unless the Foreign Trade Zones Board considers the 
return to be in the public interest, the advance approval of the 
Board to the contemplated transaction is absolutely necessary. 


(T.D: 78-283) 
Drawback: Evidence of Exportation 
Date: May 24, 1978 
File: DRA-1-R:CD:D WR 
209009 


Drrecror, CLASSIFICATION AND VALUE Division, 
Miriam, Fa. 33131. 


Reference: Memorandum (DRA-~1-02-0:C:L ELL) of May 1, 1978 


Dear Sir: You requested this headquarters to rule whether the 
listed documents in section 22.7(c)(1) of the Customs Regulations 
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(19 CFR 22.7(c)(1)) are the only acceptable means of proving 
exportation for drawback purposes. Section 22.7(c) describes the 
procedure that a drawback claimant must follow to support the 
claim with an uncertified notice of exportation. 

Paragraph (1) of the section requires the claimant to furnish 
documentary evidence of the exportation. The paragraph also lists 
certain documents that would satisfy the evidentiary requirement. 
Your question is whether that list forms the exclusive means of 
proving exportation. 

The list simply illustrates the type of documents that an importer 
may submit to Customs as evidence of exportation. It is not meant 
to be an exclusive listing of all documents that are acceptable for 
purpose of proving exportation. 

The privately printed proof of export form which you submitted 
would be an acceptable document within the meaning of section 
22.7(c). The form contains a provision for certification of exportation 
by a Customs officer. If properly completed, it is at least as reliable 
as a bill of lading signed by the carrier. Similarly, if the Internal 
Revenue Service form (IRS Form 2149) that you mentioned in your 
memorandum provides for certification by a disinterested third party 
such as a Customs officer, an official of a foreign government, or an 
employee of the carrier, the use of that form would be legally accept- 
able evidence of exportation within the meaning of section 22.7(c). 


(T.D: 78-284) 


Customhouse Brokers: Formation of Corporations and Holding 
Corporations 


Date: May 26, 1978 
File: BRO 3-05 R:E:E 
305899 W 
District Director or Customs, 
Norrouk, Va. 23510 

Dear Sr: This is in reference to your request for internal advice 
dated April 18, 1978, with attached letter from a customhouse broker 
in your district. In answer to the broker’s two specific questions: 

1. Two individual customhouse brokers who wish to operate as a 
corporate customhouse broker must apply for a corporate broker’s 
license in accordance with part 111, Customs Regulations. Although 
each application is considered separately by headquarters, we have 
found that two different corporate applications from the same two 
individual brokers who are also both operating as sole proprietors 
usually do not call for the required amount of responsible supervision 
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and control to be exercised over each firm. For your information, we 
have enclosed copies of two decisions recently made by headquarters 
in a similar situation. 

2. Inasmuch as we understand that a holding corporation may be 
formed under the laws of a particular state for the purpose of owning 
and controlling the stock of other (subsidiary) corporations, two 
customhouse brokers each operating as sole proprietors would first 
have to form corporations and receive corporate broker’s licenses 
from headquarters prior to forming a holding corporation and operat- 
ing each firm as an incorporated subsidiary of that holding corporation. 


(T.D. 78-285) 


Treatment of Immediate Delivery Application as an Application for 
Retention of Parts at Importer’s Facility 


Date: May 17, 1978 
File: CON-13-03 R:E:E 
305928 M 
ReGionaL CoMMISSIONER OF CusTOMS 
Mramt1, Fra. 33131 
Attention: Mr. James Holt, Director (C&V) 

Dear Stir: In a telegram of February 27, 1978, and other subsequent 
communications with Mr. Holt of your staff, we advised that the 
Miami District should delay requiring followup entries from (airline) 
for their aircraft parts released under the immediate delivery (ID) 
privilege, pending final resolution in regard to the appropriate manner 
of handling their aircraft equipment. 

In our April 11, 1978, letter (copy enclosed) to the Canadian 
Embassy, we advised them that the CF 3311 duty free entry procedure 
mentioned in section 10.1(g) of the Customs Regulations was not 
applicable to those aircraft of U.S. origin which were forwarded to 
Canada for repair and returned to the United States. However, we 
pointed out that (airline) was entitled to exemption from duty for 
those aircraft parts under 19 U.S.C. 1309, provided the appropriate 
regulatory procedures were followed. We also stated that instead of 
placing the aircraft parts in a Customs bonded warehouse (airline) 
could make application pursuant to section 18.24 of the Customs 
Regulations for the retention of such aircraft parts in their facility 
at the airport and if such application were granted by the district 
director would be required to file Customs Form 7512, in accordance 
with section 10.60, at time of exportation of such equipment and would 
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be required to follow the procedures set forth in section 18.25 of the 
Customs Regulations. 

Therefore, since (airline) is entitled to the duty free withdrawal 
privileges of 19 U.S.C. 1309 and since Customs has permitted over a 
long period of time the use of CF 3311 by (airline) for the duty free 
entry of aircraft parts repaired in Canada, the ID application on which 
the aircraft parts were released should be treated as an application 
made under section 18.24 of the Customs Regulations for retention of 
the aircraft parts at its facilities. (Airline) should be informed of this 
determination and notified that when such aircraft parts are exported 
they must file with Customs CF 7512 for the equipment being ex- 
ported and must follow the procedure set forth in section 18.25 of the 
Customs Regulations. 

We are issuing in the near future a manual supplement which will 
set forth in detail the procedure mentioned in sections 18.24 and 10.60 
of the Customs Regulations. 


(T.D. 78-286) 
Certificate of Registration: Execution of Lading Section 


Date: May 22, 1978 
File: TRA-8-01 R:E:E 
305397 M 


Dear ( ): This is in reply to your letter of December 28, 1977, 
requesting permission for the U.S. Customs officer at Miami to sign 
the examination and laden portion of the Certificate of Registration, 
Customs Form 4455, for aircraft parts forwarded in bond under a 
transportation and exportation entry to Chicago for exportation to 
Canada for repair. 

The pertinent Customs Regulation concerning the exportation of 
articles for repair is section 10.8 (copy enclosed). 

We are unable to grant your request for the following reason. The 
Customs officer at Miami who examines the merchandise there can 
only verify as to his examination of the merchandise. The merchan- 
dise could be lost, could be misdelivered, or could fail to be exported 
under Customs supervision at the port of exportation. Only a Customs 
officer at the port of exportation (in this case, Chicago) can verify the 
merchandise was exported under Customs supervision, as required 
in section 10.8(a) of the Customs Regulations. 

When a Customs officer examines the merchandise at the port of 
origin, Customs Form 4455 should be forwarded with the transpor- 


269-768—78——4 
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tation and exportation entry to the place of lading for exportation. 
The Customs officer at the port of exportation who supervised the 
lading of the articles on the exporting carrier would execute the lading 
section of Customs Form 4455. 


(T.D. 78-287) 
Residency Status: Children of U.S. Citizens Living Abroad 


Date: May 24, 1978 
File: BAG 5-02 R:E:E 
305907 W 


Mr. Witsur I. UNDERWOOD, 


Customs Attache, American Embassy, Box 40, FPO New York, N.Y. 
19510 


Dear Mr. Unprrwoop: This is in response to your telephone call 
for information about the residency status, for Customs purposes, of 
children of U.S. citizens who are officials of the United States or 
American company officials residing in England when the children 
return to the United States to attend college. 

Section 148.2(b) of the Customs Regulations (19 CFR 148.2(b), 
copy enclosed) provides that the residence of a minor child is presumed 
to be that of his parents. As there is no federal statute to the contrary, 
we interpret the term ‘‘minor child” used in this section as an indivi- 
dual who has not yet attained the age of 19 (see 26 CFR 1.151(e) (1) 
(B), copy enclosed). 

Under section 148.2(b), unless there is satisfactory evidence to the 
contrary, it is presumed that the minor dependent children of U.S. 
Government and American company officials residing in England, who 
are traveling to and from the United States while attending college 
here, retain the residency status of thier parents. Thus, minor, depend- 
ent children whose parents are residents of England are considered 
nonresidents of the United States when returning solely to attend 
college and with the intent to return thereafter to their parents’ 
residence abroad. 

We should note that any person arriving in the United States who 
would otherwise be considered a returning resident may claim at his 
option the status of a nonresident if he intends to remain in the United 
States for only a short period of time before returning abroad (see 
section 148.2(d) of the Customs Regulations, copy enclosed). If such 
optional nonresident status is claimed and allowed, the procedures in 
section 148.8 of the Customs Regulations (copy enclosed) are to be 
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followed. It has been held that a stay in excess of 30 days would raise a 


strong presumption that the visit does not fall into the category of a 
“short visit.” 


(T.D. 78-288) 


Temporary Importations under Bond: Foreign Aircraft Used in Inter- 
national Traffic Repaired in U.S.; T.D. 54619(4), T.D. 54619(6), 
and T.D. 54644(4) Revoked 

Date: July 31, 1978 
File: CON-9-09-R:CD:D 
209262 JL GS 


Reference: Your letter of April 11, 1978, concerning X, an airline 
Dear ( ): A DC-10 aircraft owned and operated by X, a 
British corporation, enters the United States in international traffic. 
The plane then proceeds to (location) for maintenance and repair 
work lasting in excess of 2 weeks. You ask legal decisions on two issues: 
(a) Is a temporary importation under bond (TIB) entry necessary 


or may the work be performed with the plane remaining in 
international traffic? 


(b) If TIB entry is necessary, may the TIB bond be cancelled in 
such manner that the plane may depart the United States in 
international traffic? 

The first issue presented is whether or not an aircraft which is 
entered into the United States for the purposes of undergoing major 
repairs and modifications is subject to treatment as imported mer- 
chandise, for which appropriate Customs entry must be made. In this 
regard section 6.2(d)(1) of the Customs Regulations provides in 
relevant part as follows: 

Aircraft are subject to Customs entry when brought in for repairs 
or when otherwise treated as imported articles. 

That a TIB is not required in those instances where temporary 
repairs, or repairs involving stays of short duration, are effected to 
an aircraft, is based upon the Customs view that the aircraft has not 
actually been withdrawn from international traffic. Not being with- 
drawn from international traffic, such aircraft will not be considered 
to have been imported within the meaning of section 6.2(d)(1) of the 
Customs Regulations. There is no doubt that aircraft not ordinarily 
used as instruments of international traffic would be considered im- 
ported merchandise no matter how short the intended stay in the 
United States for the purposes of being repaired. It is Customs view 
that withdrawal of aircraft from regular service for considerable 
periods of time is not in consonance with the customary exceptions 
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from the application of Customs laws that the Secretary of the 
Treasury is authorized to grant pursuant to 19 U.S.C. 1322(a). 

We therefore hold that Customs practice of requiring TIB’s for 
aircraft ordinarily used as instruments of international traffic but 
which are withdrawn from such traffic is proper, and is in fact required 
by section 6.2(d)(1) of the Customs Regulations. 

We come now to the second issue. Section 113.55(a) of the Customs 
Regulations defines exportation as “a severance of goods from the 
mass of things belonging to this country with the intention of uniting 
them to the mass of things belonging to some foreign country.” This 
means that to export its plane X must sever it from the mass of things 
of this country and intend to unite it to the mass of things belonging 
to Britain. 

The job which the DC-10 performs for X is to fly in international 
traffic. It is not therefore possible to unite it with the mass of things 
in Britain by keeping it confined to the British Isles. In its regular 
course of duty the plane perhaps spends as much time in the United 
States as in Britain. To determine to what country a plane in inter- 
national traffic is united we do not look to see where it is parked but 
rather to the flag it flies and the registration it carries. 

The definition of exportation makes it clear that intent is vital 
for exportation. X must intend to sever its plane from the United 
States and unite it to Britain. The question is how does X manifest 
this intent. 

In practice this will mean that after maintenance and repair work 
on a plane is completed, the plane’s captain will offer Customs the 
opportunity to inspect his plane with its British flag and its British 
registration. He will state to Customs that he is ready to assume 
command of the plane which will reenter international traffic under 
the British flag. Thereupon the plane is exported for TIB purposes 
and Customs will cancel the TIB bond. 

This ruling revokes T.D. 54619(4), T.D. 54619(6), T.D. 54644(4) 
as well as the two underlying letter rulings dated June 16, and July 3, 
1958, on which these Treasury decisions were based. 


(T.D. 78-289) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapore dollar, Thailand baht 
(tical) 
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The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use 
of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, subpart C). 


Hong Kong dollar: 
July 31, 1978 
August 1, 1978 
August 2, 1978 
August 3, 1978 
August 4, 1978 
Tran rial: 
July 31—August 4, 1978 
People’s Republic of China yuan: 
July 31, 1978 
August 1, 1978 
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August 3, 1978 
August 4, 1978 
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Philippines peso: 
July 31-August 4, 1978 


Singapore dollar: 
Be ie thor tneres cece $0. 
gene) WE Re sic ccna Sok dawnt 


Thailand baht (tical): 
July 31, 1978 $0. 0492 
August 1, 1978 . 0492 
August 2, 1978 . 0492 
August 3, 1978 . 0492 
August 4, 1978 . 0490 

(L1Q-3) 

August 10, 1978. 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 





CUSTOMS 


(T.D. 78-290) 


Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


The Federal Reserve Bank of New York, pursuant to section 522(c), ~ 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in T.D. 78-237 for the following 
countries. Therefore, as to entries covering merchandise exported 
on the dates listed, whenever it is necessary for Customs purposes 
to convert such currency into currency of the United States, conver- 
sion shall be at the following rates: 


Japan yen: 
July 31, 1978 $0. 005287 
August 1, 1978 . 005360 
August 2, 1978 . 005368 
August 3, 1978 . 005310 
August 4, 1978 . 005258 
Switzerland franc: 
July 31, 1978 . 5760 
August 1, 1978 . 5770 
August 2, . 5840 
August 3, . 5855 
August 4, . 5790 
(LIQ-3) 
August 11, 1978. 
WituraM D. Styne, 
(For Ben L. Irvin, Acting 
Director Duty Assessment Division). 


(T.D. 78-291) 
(19 CFR Part 4) 


Vessels in Foreign and Domestic Trades 


Delay in effective date for mandatory use of cargo declaration forms in connection 
with vessel arrivals or departures 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Delay in effective date for use of cargo declaration forms. 
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SUMMARY: Treasury Decision 77-255 provided for the mandatory 
use as of September 1, 1978, of newly-developed cargo declaration 
forms in connection with vessel arrivals or departures. Because a 
number of ocean carriers have advised Customs that mandatory use of 
the forms as of September 1, 1978, would work a hardship on them, 
Customs has agreed to delay the mandatory effective date until 
January 1, 1979. This action will give carriers additional time to 
comply with the new requirements. 


EFFECTIVE DATE: The use of the cargo declaration, Customs form 
1302, and the cargo declaration outward with commercial forms, 
Customs form 1302-A, shall be mandatory as of January 1, 1979. 


FOR FURTHER INFORMATION CONTACT: Donald H. Reusch, 
Carriers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-5706: 


SUPPLEMENTARY INFORMATION: Treasury Decision 77-255, 
published in the Federal Register on October 25, 1977 (42 F.R. 56317), 
amended part 4, Customs Regulations (19 CFR pt. 4), to provide for 
newly-developed cargo declaration forms in connection with vessel 
arrivals,or departures and to establish procedures for their use. 

The new forms, the cargo declaration, Customs form 1302, and the 
cargo declaration outward with commercial forms, Customs form 
1302-—A, follow a format developed by the Intergovernmental Maritime 
Consultative Organization, as modified by the International Chamber 
of Shipping. Their development implements an agreement made by 
the United States when it ratified the Convention on Facilitation of 
International Maritime Traffic to use standardized international forms 
in connection with vessel arrivals or departures to the extent that the 
forms satisfy U.S. legal requirements. The purpose of the new forms 
is to simplify paperwork without reducing effective Customs control 
over vessel movements. 

T.D. 77-255 provided for the use of the forms any time after 
October 25, 1977, and for their mandatory use as of September 1, 1978. 
However, a number of U.S. ocean carriers have advised Customs 
that mandatory use of the forms as of September 1, 1978, would 
impose a hardship on them and have requested that they be given 
additional time to comply with the new requirements. After considera- 
tion of these requests, Customs is delaying the effective date for 
mandatory use of Customs form 1302 and Customs form 1302-A 
until January 1, 1979. 

G. R. Dickmrson, 
Acting Commissioner of Customs. 


[Published in the Federal Register, Aug. 18, 1978 (F.R. 36621)] 
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(T.D. 78-292) 
Antidumping—Sorbates from Japan 


Notice of American manufacturer’s desire to contest fair value determination 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of desire to contest a determination made by the 
Secretary of the Treasury under 19 U.S.C. 160. 


SUMMARY: This notice is to advise the public that the Secretary 
of the Treasury has received notification of an American manufac- 
turer’s desire to contest a determination made under the Antidumping 
Act of 1921, as amended, with respect to sorbates from Japan. 


EFFECTIVE DATE: August 21, 1978. 


FOR FURTHER INFORMATION CONTACT: Lawrence Bogard, 
Office of the Chief Counsel, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-5476. 


SUPPLEMENTARY INFORMATION: On June 16, 1978, an “Anti- 
dumping Determination of Sales at Less Than Fair Value; Exclusion 
From and Final Discontinuance of Investigation” in the matter of 
sorbates from Japan was published in the Federal Register (43 F.R. 
26175-7). In this notice it was announced that sorbates from Japan 
except that produced by Ueno Fine Chemical Industry, Ltd., Chisso 
Corp., and Daicel, Ltd., were being sold or likely to be sold at less than 
fair value. 

Notification was received by the Secretary of the Treasury on 
July 13, 1978, that the Monsanto Co., an American manufacturer of 
the same class or kind of merchandise as that described in the above de- 
termination, desired to contest this determination as to sorbates from 
Japan. Specifically, Monsanto claims that the aforementioned com- 
panies should not have been excluded from the determination of sales 
at less than fair value and that because of erroneous methodology the 
dumping margins involving merchandise produced by Nippon Syn- 
thetic Chemical Industry, Ltd., were incorrectly calculated. 

In accordance with the provisions of section 516 of the Tariff Act 
of 1930, as amended by the Trade Act of 1974 (19 U.S.C. 1516), notice 
is hereby given that an American manufacturer has informed the 
Secretary that it desires to contest the determination with respect 
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to Chisso Corp., Ueno Fine Chemical Industries, Ltd., and Daicel, 
Ltd., producers of sorbates from Japan. 


G. R. Dickerson, 
(For Robert E. Chasen, 
Commissioner of Customs)? 
Approved: August 11, 1978. 
Rosert H. MunpueErm, 
General Counsel of the 
Department of the Treasury. 


[Published in the Federal Register, August 18, 1978 (FR 37052)] 
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U.S. Customs Service 


General Notices 
(053595) 
American Manufacturer’s Petition 


Notice of receipt of American manufacturer’s petition to reclassify certain battery- 
operated clock movements 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of receipt of an American manufacturer’s petition. 


SUMMARY: The Customs Service has received a petition from an 
American manufacturer requesting the reclassification of certain 
battery-operated clock movements, on the basis that the metal bear- 
ings used in the movements are substitutes for jewels. 

DATES: Interested persons may comment on this petition. Comments 
must be received on or before: September 18, 1978. 

ADDRESS: Comments should be addressed to the Commissioner of 
Customs, Attention: Regulations and Legal Publications Division, 
U.S. Customs Service, 1301 Constitution Avenue NW., Room 2335, 
Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Simon Cain, 
Classification and Value Division, U.S. Customs Service, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229; 202-566-5727. 
SUPPLEMENTAL INFORMATION: 


BACKGROUND 


A petition has been filed under section 516 of the Tariff Act of 
1930, as amended (19 U.S.C. 1516) by an American manufacturer of 
transistor battery-operated clock movements. The petitioner contends 
that certain battery-operated clock movements, which are currently 
classifiable under the provision for assembled clock movements, 
measuring less than 1.77 inches in width, not constructed or designed 
to operate for over 47 hours without rewinding, having no jewels or 
only one jewel, in item 720.02 of the Tariff Schedules of the United 
States (T.S.U.S.), are more properly classifiable under the provision 
for assembled clock movements measuring less than 1.77 inches in 

32 
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width, having over one jewel, in item 720.04, T.S.U.S., if not con- 
structed or designed to operate for over 47 hours without rewinding, 
or in item 720.08, T.S.U.S., if constructed or designed to operate for 
over 47 hours without rewinding. 

The proper tariff classification of the clock movements depends 
upon the number of jewels contained in the movement. Under sched- 
ule 7, part 2, subpart E, headnote 2(e), T.S.U.S., the term “jewels” 
includes substitutes for jewels for tariff classification purposes. The 
petitioner contends that, because the metal bearings used in the 
battery-operated clock movement have a greater hardness than the 
surrounding plate metal, thereby allowing the bearings to perform 
the same friction-reducing function as a jewel bearing, the metal 
bearings are substitutes for the jewel bearings, and are to be counted 
as ‘jewels’ for tariff purposes. As a result, the battery-operated 
clock movements would be properly classifiable under items 720.04 


or 720.08, T.S.U.S. 


0 
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COMMENTS 

Pursuant to section 175.21(b) of the Customs Regulations (19 CFR 
175.21(b)), the Customs Service invites written comments (prefer- 
ably in triplicate) on this petition from all interested parties. 

The American manufacturer’s petition, as well as all comments 
received in response to this notice, will be available for public inspec- 
tion in accordance with sections 103.8(b) and 175.21(a) of the Customs 
Regulations (19 CFR 103.8(b), 175.21(a)) during regular business 
hours at the Regulations and Legal Publications Division, Headquar- 
ters, U.S. Customs Service, 1301 Constitution Avenue NW., Room 
2335, Washington, D.C. 20229. 

AUTHORITY 

This notice is being published in accordance with section 175.21 (a) 

of the Customs Regulations (19 CFR 175.21(a)). 
LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
[Published in the Federal Register, August 17, 1978(FR 36548)] 


Steel Wire Rope From The Republic of Korea 
Antidumping; tentative determination of sales at not less than fair value 
AGENCY: U.S. Treasury Department. 
ACTION: Tentative negative determination. 


SUMMARY: This notice is to advise the public that there is no 
reason to believe or suspect, based on the information available, that 
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steel wire rope from the Republic of Korea is being sold at less than 
fair value within the meaning of the Antidumping Act, 1921. Sales 
at less than fair value generally occur when the price of the mer- 
chandise sold for exportation to the United States is less than the 
price of such or similar merchandise sold in the home market or to 
third countries. Interested persons are invited to comment on this 
action not later than 30 days from the effective date of this notice. 
EFFECTIVE DATE: August 15, 1978. 


FOR FURTHER INFORMATION CONTACT: Leon MeNeill, 
Operations Officer, Duty Assessment Division, U.S. Customs Service, 


1301 Constitution Avenue NW., Washington, D.C. 20229; 202-566- 
5492. 


SUPPLEMENTAL INFORMATION: Information was received in 
proper form on September 27, 1977, from counsel acting on behalf of 
Broderick & Bascom Rope Co., of St. Louis, Mo., alleging that steel 
wire rope from the Republic of Korea was being sold in the United 
States at less than fair value, thereby causing injury to, or the likeli- 
hood of injury to, an industry in the United States, within the meaning 
of the Antidumping Act, 1921, as amended (19 U.S.C. 160 et seq.) 
(referred to in this notice as “the act’’). On the basis of this information 
and subsequent preliminary investigation by the Customs Service, 
an “Antidumping Proceeding Notice’ was published in the Federal 
Register of November 1, 1977 (42 F.R. 57202). 

For purposes of this notice, the term ‘‘steel wire rope” means ropes, 
cables, and cordage other than wire strand, of steel, other than brass 
plated, not fitted with fittings, not made up into articles, and not 
covered with textiles or other nonmetallic materials. 

During the course of the investigation, the Secretary determined 
that a tentative determination could not be made within the normal 
6-month investigatory period. Accordingly, the investigatory period 
in this case was extended to no more than 7 months and later extended 
to no more than 9 months from the date of publication of the “Anti- 
dumping Proceeding Notice.” Notices to that effect were published 
in the Federal Register of May 3, 1978 (43 F.R. 19095) and June 8, 
1978 (43 F.R. 24934), respectively. 


TENTATIVE DETERMINATION OF SALES AT NOT LESS THAN FAIR VALUE 


On the basis of information developed in the Customs investigation 
and for the reasons noted below, pursuant to section 201(b) of the 
act (19 U.S.C. 160(b)), I hereby determine that there are no reasonable 
grounds to believe or suspect that the purchase price of steel wire 
rope from the Republic of Korea is less than fair value, and thereby 
the foreign market value, of such or similar merchandise. 





CUSTOMS oo 


Statement of Reasons on Which This Determination Is Based: 

The reasons and bases for the above tentative determination are 
as follows: 

a. Scope of the investigation.—It appears that virtually all imports 
of the subject merchandise from the Republic of Korea were manu- 
factured by Korean Iron & Steel Works, Ltd., Bookook Steel & Wire 
Co., Ltd., and Dong-I] Steel Manufacturing Co., Ltd. Therefore, the 
investigation was limited to these three manufacturers. 

b. Basis of comparison.—For the purpose of considering whether 
the merchandise is being, or is likely to be, sold at less than fair 
value within the meaning of the act, the proper basis of comparison 
appears to be between purchase price and the home market price of 
such or similar merchandise. Purchase price, as defined in section 
203 of the act (19 U.S.C. 162), was used since the export sales com- 
pared appear to be made to nonrelated purchasers in the United 
States. Home market price, as defined in section 153.2, Customs 
Regulations (19 CFR 153.2), was used since merchandise appears 
to be sold in the home market in sufficient quantities to provide a 
basis of comparison for fair value purposes. 

In accordance with section 153.31(b), Customs Reeulations (19 
CFR 153.31(b)), pricing information was obtained concerning sales 
in the home market and to the United States during the period May 1 
through October 31, 1977. 

c. Purchase price.—For purposes of this tentative determination, 
purchase price was calculated on the basis of the c.i.f. packed price 
to unrelated U.S. purchasers, with deductions for ocean freight, 
marine insurance, inland freight, brokerage, stevedorage, and wharfage 
charges, as appropriate. 

Additions were made, where appropriate, for the amount of the 
business tax imposed on home market sales, which tax was not im- 
posed on export sales. Additions were also made for a Korean defense 
surtax and a customs duty imposed on raw material imported into 
Korea, in accordance with section 203 of the act. The customs duty 
and the surtax were both rebated upon exportation of the wire rope 
containing these imported components. 

Additions were also made for cost savings due to differences in 
treatment under the import deposits program. For each shipment of 
raw materials imported into Korea for the production of steel wire 
rope, an amount referred to as an import deposit must be placed in 
the Central Bank. The deposit required for materials used in exports 
is lower than that for materials used in producing the same product 
for sale in the home market. The deposit requirement has the same 
effect as a duty or tax. Consequently, the interest savings on the 
exported merchandise has been added in accordance with the act. 
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d. Home market price.—For purposes of this tentative determination, 
the home market price has been calculated on the basis of a delivered 
packed price to unrelated customers in the home market. Adjust- 
ments have been made for freight and for interest and packing cost 
differentials, as appropriate. A claim made by respondents for an 
adjustment for differences in warehousing inventory costs in the 
home market was not allowed because the cost incurred relates to 
presale expenses and not aftersale expenses. In the past, the Depart- 
ment has disallowed claims for warehousing costs which are incurred 
prior to the sale of the merchandise because such costs are viewed 
as overhead expenses not directly related to the sales under considera- 
tion, as required by section 153.10 of the Customs Regulations 
(19 CFR 153.10). 

The petition contained an allegation that sales of the subject mer- 
chandise in the home market, or to third countries, are being made 
at less than the cost of producing the merchandise, within the mean- 
ing of section 205(b) of the act. Information submitted by respondents 
was inadequate for resolving the issue of sales below cost for purposes 
of this determination. Additional cost information was requested of 
the respondents and has been received and verified. That information 
will be analyzed and a determination made as to whether sales in the 
home market have been made at less than the cost of production by 
the time a final determintion is made. 

e. Results of fair value comparisons.—Using the above criteria, 
comparisons were made on 77 percent of the sales of the subject mer- 
chandise to the United States during the representative period. In 
some instances, purchase price was less than the home market price 
of such or similar merchandise. Margins were tentatively found ranging 
from less than 1 percent to approximately 45 percent on 2 percent of 
the sales to the United States during the representative period. How- 
ever, the weighted average margins, when weighted over 100 percent 
of the merchandise compared for each manufacturer amounted to 0.27 
percent for Bookook, 0.06 percent for Dong-Il, and 0.08 percent for 
Korean Iron & Steel. Those margins are considered to be de minimis. 

In accordance with section 153.40, Customs Regulations (19 CFR 
153.40), interested persons may present written views or arguments, 
or request in writing that the Secretary of the Treasury afford an 
opportunity to present oral views. 

Any request that the Secretary of the Treasury afford an oppor- 
tunity to present oral views should be addressed to the Commissioner 
of Customs, 1301 Constitution Avenue NW., Washington, D.C. 20229, 
in time to be received by his office not later than 15 calendar days from 
the date of publication of this notice in the Federal Register. Such 
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request must be accompanied by a statement outlining the issues 
wished to be discussed, which issues may be discussed in greater 
detail in a written brief. 

Any written views or arguments should likewise be addressed to 
the Commissioner of Customs in 10 copies in time to be received by 
his office not later than 30 days after publication of this notice in the 
Federal Register. All persons submitting views or arguments should 
avoid repetitious and merely cumulative material. Counsel for the 
petitioner and respondent are also requested to send each other all 
written submissions, including nonconfidential summaries or approx- 
imated presentations of all confidential information. 

This tentative determination and the statement of reasons therefor 
are published pursuant to section 153.34(a) of the Customs Regula- 
tions (19 CFR 153.34(a)). 

Rosert H. MunpuHE rm, 
General Counsel of the Treasury. 


[Published in the Federal Register, Aug. 15, 1978 (F.R. 36155)] 


Sugar From Belgium, France and the Federal Republic of Germany 


Antidumping proceeding notice 


AGENCY: U.S. Treasury Department. 
ACTION: Initiation of antidumping investigation. 


SUMMARY: This notice is to advise the public that a petition in 
proper form has been received and an antidumping investigation is 
being initiated for the purpose of determining whether imports of 
sugar from Belgium, France, and the Federal Republic of Germany 
are being, or are likely to be, sold at less than fair value within the 
meaning of the Antidumping Act, 1921, as amended. Sales at less 
than fair value generally occur when the prices of the merchandise 
sold for exportation to the United States are less than the prices in 
the home market. 

There appears to be substantial doubt that imports of the subject 
merchandise allegedly sold at less than fair value have caused injury 
or are likely to cause injury to an industry in the United States. This 
case is therefore being referred to the U.S. International Trade Com- 
mission for an investigation to determine whether there is reasonable 
indication of injury or likelihood of injury. 

EFFECTIVE DATE: August 18, 1978. 


FOR FURTHER INFORMATION CONTACT: John R. Kugel- 
man, Operations Officer, U.S. Customs Service, Duty Assessment 
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Division, Technical Branch, 1301 Constitution Avenue NW., Wash- 
ington, D.C. 20229; telephone 202-566-5492. 


SUPPLEMENTARY INFORMATION: On July 10, 1978, informa- 
tion was received in proper form pursuant to sections 153.26 and 
153.27, Customs Regulations (19 CFR 153.26, 153.27), from counsel 
for Florida Sugar Marketing & Terminal Associations, Inc. (FSM), 
indicating a possibility that raw and refined sugar from Belgium, 
Denmark, the Federal Republic of Germany, France, and the United 
Kingdom is being, or is likely to be sold at less than fair value within 
the meaning of the Antidumping Act, 1921, as amended (19 U.S.C. 
160 et seq.). FSM subsequently withdrew its petition as it related to 
sugar imported from the United Kingdom and Denmark. 

The sugar under consideration includes raw and refined sugar 
provided for in item numbers 155.20 and 155.30 of the Tariff Schedules 
of the United States (T.S.U.S.). 

Petitioner alleges that a margin of dumping of 170 percent exists, 
based upon a comparison of estimated sugar prices from these coun- 
tries to the United States and the “intervention” (minimum) price 
for sugar sold in each of those countries as determined under the 
European Communities “Common Agricultural Policy.” To the 
extent the investigation to be undertaken reveals that actual sales 
prices in the home market have been at other than such determined 
prices, the margins, if any, will be computed on the basis of such 
actual transactions. 

In assessing the injury caused by the alleged sales at less than fair 
value from these three countries of the European Community, it 
has been considered appropriate to cumulate the shares of the market 
held by imports from each of the countries named. The product 
appears to be fungible. Under such circumstances, it would be unreal- 
istic to attempt to differentiate the alleged injury caused by imports 
from one country rather than another, when it is the cumulative 
effect of all, occurring within a discrete time frame that creates what- 
ever problem may exist. 

Petitioner has presented evidence concerning alleged injury or 
likelihood of injury as the result of imports of sugar from Belgium, 
the Federal Republic of Germany, and France at less than fair value. 
The information relates primarily to increased imports in the first 
half of 1978 compared to the same period in 1977, sales lost by virtue 
of the availability of lower priced imports, a margin of underselling 
which would be entirely eliminated by the elimination of the alleged 
dumping margins, suppressed prices which have resulted in an in- 
ability to make profits by its members over the last 3 years, and de- 
clining regional and total U.S. production of raw sugar. The evidence 
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of injury contained in the petition rested primarily on the impact 
of the alleged less than fair value sales in the regional market in 
which the bulk of those sales were made, the Southeast United States. 
However, although imports from these three countries have increased, 
they still account for only approximately 1 percent of total U.S. 
raw sugar production and 0.5 percent of total U.S. consumption of 
sugar. Even using the regional definition of the domestic market for 
sugar produced by petitioner, the imports in question only represent 
about 6 percent of domestic production in that region. 

The likelihood of future increases in imports from these countries 
is significantly reduced, if not totally eliminated, as the result of the 
imposition of a 10.8 cents/pound countervailing duty effective July 31, 
1978, on sugar exported to the United States from all European 
Community (EC) member states, including that covered by this 
investigation. “Sugar from the European Community, Final Counter- 
vailing Duty Determination,” 43 F.R. 33237 (1978). Even at current 
world prices, the imposition of this duty will raise the c.i.f. duty-paid 
price of the subject sugar well above domestic U.S. prices. 

In cases in which regional injury has been an issue, the International 
Trade Commission has examined the relationship between the alleged 
regional injury and conditions at the national level. Given the low 
level of import penetration by the imports from these three countries 
on the national level and even the regional level, the aforementioned 
imposition of a countervailing duty on sugar imports from all EC 
countries and the need for examination of the relationship between 
alleged regional injury and alleged injury on the national level, it 
has been concluded that there is substantial doubt of injury or likeli- 
hood of injury to an industry in the United States as a result of im- 
ports of such merchandise from Belgium, the Federal Republic of 
Germany, and France. Accordingly, the U.S. International Trade 
Commission is being advised of such doubt pursuant to section 201(c) 
(2) of the act. 

Having conducted a summary investigation as required by section 
153.29 of the Customs Regulations (19 CFR 153.29) and having 
determined as a result thereof that there are grounds for so doing, the 
U.S. Customs Service is instituting an inquiry to verify the information 
submitted and to obtain the facts necessary to enable the Secretary of 
the Treasury to reach a determination as to the fact or likelihood of 
sales at less than fair value. Should the International Trade Com- 
mission, within 30 days of receipt of the advice cited in the preceding 
paragraph advise the Secretary that there is no reasonable indication 
that an industry in the United States is being, or is likely,to be, injured 
by reason of the importation of such merchandise into the United 
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States, the Department will publish promptly in the Federal Register 
a notice terminating the investigation. Otherwise the investigation 
will continue to conclusion. 

This notice is published pursuant to section 153.30 of the Customs 
Regulations (19 CFR 513. 30). 

August 11, 1978. 


Rosert H. MunpHErmM, 
General Counsel of the Treasury. 
[Published in the Federal Register, Aug. 18, 1978 (F.R. 36746) ] 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1210) 


Crpa-Griay CorporPorATION v. THE Unirep Srarss, No. 78-1 
(— F. 2d —) 


United States Court of Customs and Patent Appeals, August 10, 1978 


Appeal from United States Customs Court, C.D. 4713 
[Reversed.] 


Bronz & Farrell, attorneys of record, for appellant, Edward J. Farrell, of counsel. 
Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Sidney H. 
Kuflik for the United States. 


[Oral argument on June 5, 1978 by Edward J. Farrell for appellant and by Sidney H. Kuflik for appellee} 


Before Markey, Chief Judge, Ricu, Batpwin, Lang, and Miter, Associate 
Judges. 


RICH, Judge. 

[1] This appeal is from the judgment of the United States Customs 
Court, 79 Cust. Ct. 53, C.D. 4713, 440 F. Supp. 1237 (1977), dismiss- 
ing appellant-importer’s protest to the classification of an antibiotic 
drug, identified by the trademark Rimactane, imported from Italy. 
We reverse. 

The structural formula of Rimactane is shown below with the por- 
tion of the molecule with which we are concerned within the dotted 
line: 

41 





COURT OF CUSTOMS AND PATENT APPEALS 


oO 
Rimactane 


The imported Rimactane is produced in a multi-step synthesis 
from a naturally-occurring mold extract known as Rifamycin B having 
the following structural formula: 


oO 
Rifamycin B 
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The first intermediate formed from Rifamycin B in the course of 


producing Rimactane is known as Rifamycin S and has the following 
structural formula: 


Cit, Coo 


Rifamycin S 


Comparison of the above formulae reveals that the singly-bonded, 
oxygen-containing substituents on the rightmost ring in Rifamycin 
B are initially oxidized to leave doubly-bonded oxygen substituents, 
with a concomitant alteration of the electron distribution in the ring, 
before ultimately returning to a singly-bonded status in the final 
product. 

The Customs Service classified Rimactane in Schedule 4, Part 1, of 
the Tariff Schedules of the United States (TSUS), 19 USC 1202— 
Benzeniod Chemicals and Products; more specifically, under item 
407.85, “Drugs: Other.” In protesting this classification, appellant- 
importer concedes that Rimactane is a ‘‘Benzenoid Chemical” of the 
sort comprehended by Schedule 4, Part 1, but contends that Rim- 
actane is excluded from classification therein by the operation of 
headnote 3 thereof; which generally excludes compounds containing 
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naturally occurring ‘“benzenoid” structures derived from non-coal-tar 
sources. Appellant contends, therefore, that Rimactane must be clas- 
sified in Schedule 4, Part 3—Drugs and Related Products; more 
specifically, under item 437.32, ‘Antibiotics: Other.” 


The relevant statutory provisions read, in pertinent part: 
Tariff Schedules of the United States (TSUS), 19 USC 1202: 
Schedule 4—CHEMICALS AND RELATED PRODUCTS 
Part 1—BENZENOID CHEMICALS AND PRODUCTS 


Part 1 headnotes: 


1. Except as specifically set forth in the headnotes to other 
parts of this schedule, all products described in this part shall 
be classified hereunder even if more specifically described else- 
where in this schedule. Any product described in both subparts 
B and C of this part shall be classified in subpart C 

2. For the purposes of this part, the term ‘‘modified benzenoid”’ 
describes a molecular structure having at least one six-membered 
heterocyclic ring which contains at least four carbon atoms and 
having an arrangement of molecular bonds as in the benzene 
ring or in the quinone ring, but does not include any such molec- 
ular structure in which one or more pyrimidine rings are the 
only modified benzenoid rings present. [Emphasis in original.] 

3. With the exception of the natural products provided for in 
subpart C, this part does not cover cyclic organic chemical products 
(such as, but not limited to, tannic, gallic and pyrogallic acids; 
estrone, estradiol, and corticosteroids; morphine, ergot, and 
cinchona alkaloids; rotenone; phenylalanine; tyrosine; epiner- 
phrine; and thymols) having a benzenoid, quinoid, or modified 
benzenoid structure, which are produced from animal or vegetable 
products in which such structure occurs naturally, unless such 
cyclic organic chemical products were obtained, derived, or manu- 
factured in part from any product provided ‘for in subpart A, 
B or C of this part. [Emphasis ours.] 

* * * * * * * 


Subpart C.—Finished Organic Chemical Products 
— C headnotes: 


The provisions of this subpart providing for products ob- 
aimee derived, or manufactured in whole or in part from prod- 
ucts described in subparts A or B of this part shall also apply to 
products of like chemical composition having a benzenoid, quin- 
oid, or modified benzenoid structure artificially produced by 
sy nthesis, whether or not obtained, derived, or manufactured in 
whole or in part from products described in said subpart A or B. 

* * * * * * * 
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Classification: 


Products suitable for medicinal use, and drugs: Obtained, de- 
rived, or manufactured in whole or in part from any product 
provided for in subpart A or B of this part: 

* * # x * * * 
Drugs: 
* * * * * * 


Item 407.85 Other 1.7¢ per lb.+12.5% ad val. (as 
modified by T.D. 68-9). 
* * * * * 
Part 3—DRUGS AND RELATED PRODUCTS 
* * * * * * 
Claim: 
Antibiotics: 
* * * * x 
Item 4 5% ad val. (as modified by T.D. 
68-9). 

The Customs Court dismissed appellant’s action, holding that 
Rimactane was not comprehended by the headnote 3 exclusion be- 
cause the sequence of events involved in its production, as above 
described, did not show ‘‘the identifiable continuity of an original 
benzenoid structure * * *.” 79 Cust. Ct. at —, 440 F. Supp. at 
1240. [2] The trial court construed headnote 3, correctly we think, 
as requiring “the benzenoid structure of the imported product to be 
the very same structure found in the original animal or vegetable 
product from which it was produced,” meaning that the original 
benzenoid structure “must remain identifiable at all distinct stages 
of the production process.” Jd. at —, 440 F. Supp. at 1239. In the 
face of conflicting expert testimony on the point, the court found 
that the transformation of the right-most ring in Rifamycin B from a 
structure resembling benzene to a structure more closely resembling 
quinone in Rifamycin S constituted a modification of the original 
“benzenoid”’ structure. 

The Customs Court disposed of the importer’s contrary arguments, 
which generally correspond to its arguments before us, as follows: 


The court cannot subscribe to plaintiff’s argument that the 
fundamental relevant structure is only the skeletal carbon ring 
and its associated electrons (the aromatic sextet) and that the 
bonding to oxygen which creates the quinoid resemblance has 
no more significance in principle than the addition of a peripheral 
hydroxyl or acetyl group. The headnote in question does not treat 
the subject in such an irreducible and abstract manner. It speaks 
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of specific and distinct structures, characterized by their re- 
semblance to the compounds benzene or quinone. When a strong 
resemblance to quinone supplants the resemblance to benzene 
in the course of production, the original benzenoid structure is 
at an end. 

* * * * * * * 


The previous analysis also negates plaintiff’s additional argu- 
ment that benzenoid, quinoid and modified benzenoid structures 
are to be considered as a single class and presumably, a change 
from one to the other in the course of production would not 
affect the “natural” occurrence of the final structure. Though they 
are linked together in the statute and though they may have a 
strong “family resemblance” and even occasionally describe the 
same compound, their separate enumeration requires that they be 
considered as distinct structures when it is reasonable to do so. In this 
instance the description of the structure of rifamycin S as quinoid 
surpasses in accuracy and alternative description and cannot be 
agnored. [Id. at —, 440 F. Supp. at 1240, emphasis ours.] 


Opinion 


We hold that the Customs Court erred, first, in its characterization 
of Rifamycin S as more accurately described as ‘‘quinoid”’ and, second, 
in its conclusion that the separate enumeration of the words ‘‘benze- 
noid” and ‘“‘quinoid”’ in the statute required compounds so character- 


ized to be considered legally distinct. 

We note initially that the compounds here involved are complex, 
fused-ring structures which are neither easily depicted nor easily 
named. The structural formulae reproduced above are merely models 
which represent, with varying degrees of precision, the complex 
relationship between the nuclei and electrons of atoms which have 
become associated as a larger molecular entity through the action of 
forces which, if understandable at all, are understood only with 
difficulty. One cannot blindly rely on visual similarities or dissimi- 
larities in structural formulae; the limitations of these models must 
recognized. In particular, the double bonds illustrated in the fused- 
ring structure of Rifamycin B do not illustrate fixed double bonds, 
such as those in ethylene. Instead, due to the unique nature of the 
six-member carbon ring, they can be regarded only as indicating a 
degree of endocyclic unsaturation which is distributed throughout 
the ring. By the same token, the double bonds illustrated in the right- 
most ring of Rifamycin S, while unquestionably ‘different’? from 
those in Rifamycin B, are, nonetheless, similarly ‘“delocalized” to 
some extent so that the impression conveyed by the structural for- 
mula is, in many ways, misleading. 
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[3] The issue presented by this appeal, as we see it, is whether 
the benzenoid, quinoid, or modified benzenoid structure of Rifamycin 
S, conventionally illustrated above, is properly characterized for 
tariff classification purposes as naturally occurring or as 
If naturally occurring, the government apparently concedes that all 
further modifications in the preparation of Rimactane do nothing 
to alter the basic benzenoid, quinoid, or modified benzenoid structure, 
such that Rimactane would be excluded from Schedule 4, Part 1, by 
headnote 3. If synthetic, all further derivatives of Rifamycin §, 
including Rimactane, must be classified in Schedule 4, Part 1, in 
view of the last clause of headnote 3. 

[4] In resulving the issue, we must reject the approach taken by 
the Customs Court in finding that Rifamycin S is more accurately 
described as “quinoid.” The Fifth Supplemental Report of the Tariff 
Classification Study, United States Tariff Commission (1963), states, 
in pertinent part, at 22: 


The terms “benzenoid”, “quinoid’’, and ‘‘modified benzenoid”’ 
are not mutually exclusive. A single chemical substance may have 
a molecular structure which may be aptly described by any 
one or combination of these terms. For example, anthraquinone 
is both benzenoid and quinoid, quinoline is both benzenoid and 
modified, benzenoid, and pyridine is modified benzenoid only. 


The discussion of anthraquinone ' is directly applicable to Rifamycin 


S and indicates that characterization as ‘“benzenoid” or “quinoid”’ 
loses its exclusivity in a complex, fused-ring system, such as the one 
at bar, which is equally accurately described as either “benzenoid”’ or 
“quinoid.” 

[5] With respect to the significance to be attributed to the wording 
of headnote 3, we agree with appellant that the statutory language 
“cyclic organic chemicals having a benzenoid, quinoid, or modified 
benzenoid structure’ was intended to describe a single class of com- 
pounds. The Tariff Classification Study, U.S. Tariff Commission 


1 The structural formula for anthraquinone is: 


269-7 68—78——_7 
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(1960), Schedule 4, Part 1, Explanatory Notes, states at 17 (emphasis 
ours) : 


The obsolete, misleading, and often ambiguous term ‘“‘coal-tar 

products” used in tariff paragraphs 27, 28, and 1651 of the Tariff 

Act of 1930, as at ergo is replaced by the more specific and 

scientifically accurate term “cyclic organic chemicals having a 
benzenoid, quinoid, or modified benzenoid structure.” 

We would, therefore, discount the Customs Court’s reliance on the 

separate ei numeration of the words ‘“‘benzenoid’” and ‘‘quinoid’”’ as 

indications of a legislative intention that compounds so described 

must be regarded as legally distinct for purposes of tariff classification. 

[6] Quite clearly, all of the structures involved in the preparation 
of Rimactane fall within the statutory class of cyclic compounds 
referred to in headnote 3, but, contrary to appellant’s implicit assump- 
tion, such a conclusion does not dispose of the question of whether the 
cyclic structure of Rifamycin S can be characterized as naturally 
occurring. Resolution of this question entails examination of the 
essential characteristics of the origmal benzenoid structure and analysis 
of the nature of the structural changes that have occurred, as far as 
they are known. 

[7] We find in the Fifth Supplemental Report, supra, an indication 
that the drafters regarded the simple presence of endocyclic unsatura- 
tion as the essential characteristic of a benzenoid, quinoid, or modified 
benzenoid structure. It is stated: 

the other hand, methyleyclohexanone (item 403.78) or cyclo- 

exane (item 403.80), both being of a saturated molecular siruciure 
without double bonds in the ring, do not in themselves have a benze- 
noid, quinoid, or modified benzenoid molecular structure, na 
therefore, are in Part 2 unless the particular shipment involved is 
derived from a product having a benzenoid, quinoid, or modified 
benzenoid structure, [Jd. at 22, emphasis ours.] 


There is no expressed concern for the quantum-mechanical niceties 
of exactly where the available electrons are spending most of their 
time. As a matter of technical fact, one of the few things the opposing 
experts agreed upon at trial was that one really could not say where 
the available electrons in these cyclic structures were but must speak, 
instead, in terms of varying degrees of “delocalization” and ‘electron 
density.” 


Focusing now on the nature of the transformation in issue, examina- 
tion of the right-most ring in Rifamycin B reveals a structure resem- 
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bling a partially-etherified hydroquinone.? Examination of the right- 
most ring in Rifamycin S reveals a structure resembling the quinone 
which corresponds to the partially-etherified-hydroquinone portion of 
Rifamycin B. 

According to Defendant’s Exhibit L, a U.S. patent * describing, 
inter alia, the production of Rifamycin S from Rifamycin B, conver- 
sion of the partially-etherified hydroquinonic form to the quinonic 
form occurs when Rifamycin B is simply stored in water in the presence 
of air.t The reverse reaction, whereby quinones are converted by a 
mild reducing agent, such as ascorbic acid, to the corresponding 
hydroquinones, was described at trial by the Government’s expert 
witness, Dr. Soloway, as ‘‘a well established reaction in organic 
chemistry” and is, in fact, used in the further modification of Rifamy- 
cin S to form the hydroquinonic Rimactane. Whatever the electronic 
configurations in these molecules are, they would appear to be rela- 
tively closely energetically balanced in view of the ready intercon- 
version of the two.* 

Furthermore, Defendant’s Exhibit N, another U.S. patent,® de- 
scribes a different, albeit related, cyclic intermediate product bearing 
either a pair of hydroxyl groups or a pair of doubly-bonded oxygen 
atoms on the right-most ring as ‘‘hydroquinonic” and “quinonic”’ 
“form{s]”” (emphasis ours), respectively, of the same intermediate 
compound. This ante litem motem indication of the perception in the 
trade of the relationship between the ring structures of compounds 
similar to Rifamycin B and Rifamycin S is particularly revealing. 

[8] To the extent that Rifamycin S possesses the endocyclic un- 
saturation characteristic of benzenoid, quinoid, or modified benze- 
noid structures, that unsaturation is naturally occurring. The 10- 
member carbon ring skeleton and its associated electrons are, similarly, 


? Hydroquinone has the following structural formula: 


. 


OH 


3'U.S. Patent No. 3,301,753 issued January 31, 1967, to Piero Sensi et al. for “ Antibiotic.” 

4 As a matter of fact, this reaction is expedited in the formation of Rimactane by the addition of an oxidiz- 
ng agent, e.g., sodium persulfate, in acidic media. 

5 Accord, R. Morrison and R. Boyd, Organic Chemistry (3d ed. 1973) at 878. 

6 U.S. Patent No. 3,542,762 issued November 24, 1970, to Anacleto Gianantonio et al. for ‘‘ Process For 
Rifamycins.” 
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naturally occurring. The exocyclic oxygen atoms are also naturally 
occurring. It is thus seen that the unsaturated rmg structures of the 
two compounds vary only in the distribution of available ring-carbon 
electrons. The position of electrons in such complicated molecules 
seems to be a matter of statistical “uncertainty” ‘ and expert dispute 
far beyond the probable interest or expertise of Congress. With respect 
to Rifamycin B and Rifamycin §, this variation seems to be at most 
a matter of degree. In view of this gradational variation in electronic 
configuration, and in view of the fact that hydroquinonic and quinonic 
versions of these molecules seem to be susceptible, due to their ready 
interconversion, of characterization as “forms” of the same ring 
structure, we are of the opinion that the Customs Court erred in 
failing to conclude that the unsaturated ring structure of Rifamycin § 
can be characterized for tariff classification purposes as naturally 
occurring. The Customs Court, therefore, erroneously dismissed the 
importer’s action seeking classification of Rimactane under TSUS 
item 437.32. 
The judgment of the Customs Court is reversed. 


7 Appellee’s expert witness, Dr. Soloway, referred, in this regard, during his testimony at trial to the 
“pn 


leisenberg Uncertainty Principle’ which postulates that simultaneous measurements of an electron’s 
position and momentum are intrinsically “uncertain.”’ 
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Customs Decisions 


(C.D. 4757) 
CascaDE Corp. v. UNITED STATES 
Knuckleboom cranes 


Knuckleboom cranes manufactured by a licensee and sold to 
the licensor-importer are claimed to be subject to appraisement on 
the basis of export value under section 402(b), Tariff Act of 1930, 
as amended. Held since plaintiff failed to establish the claimed 
values, the appraised values, although erroneous, must prevail as 
the proper dutiable values for the instant merchandise. 


Appraisement on the basis of constructed value, utilizing a 
suggested home market retail price list, is erroneous. Greb Indus- 
tries, Ltd. v. United States, 64 Cust. Ct. 608, R.D. 11691, 308 F. 
Supp. 88 (1970); Ellis Silver Co., Ine. v. United States, 63 Cust. 
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Ct. 647, R.D. 11688 (1969), aff'd, 67 Cust. Ct. 564, A.R.D. 293 
(1971), af’d, 60 CCPA 143, C.A.D. 1100 (1973). 

Sales to a selected purchaser may be considered to be “freely 
offered” under therprovisions of section 402(f)(1)(B) of the Tariff 
Act of 1930, as amended. D. H. Baldwin Co. et al. v. United States, 
65 CCPA —, C.A.D. 1208 (1978). 


Mere allegations of negotiations without supportive evidence are 
insufficient to establish arm’s length negotiations. 


The market value which must be fairly reflected under section 
402(f)(1)(B) of the Tariff Act of 1930, as amended, is the price 
which the merchandise is able to command in the market for export 
to the United States. J. L. Wood v. United States, 62 CCPA 25, 
C.A.D. 1139, 505 F. 2d 1400 (1974). 


Court No. 75-2-00493 
Port of Portland, Oreg. 
[Judgment for defendant.] 
(Decided August 2, 1978) 
Glad, Tuttle & White (Edward N. Glad of counsel) for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (Velta A. Melnbrencis, trial 
attorney), for the defendant. 


Forp, Judge: This action challenges the basis of appraisement 


and the appraised values of certain knuckleboom cranes. The cranes 
are of the 10C, 30C, and 50C series with modifications and were 
manufactured by Toyo Umpanki Co., Ltd. of Japan (hereinafter 
referred to as ““TCM’’) under patents held by plaintiff corporation. 

Appraisement was made on the basis of constructed value as de- 
fined in section 402(d), Tariff Act of 1930, as amemded by the Customs 
Simplification Act of 1956, T.D. 54165. The appraised values, as 
agreed upon by the parties, were obtained from the manufacturer’s 
suggested retail price list for the home market less #150,000 which 
represents the installation charge. 

It is plaintiff’s contention that said cranes are properly subject to 
appraisement on the basis of export value as defined in section 402(b), 
Tariff Act of 1930, as amended supra. Said value, it is claimed, is the 
invoiced unit prices. 

The statutory provisions of section 402 of the Tariff Act of 1930, 
as amended supra, provide as follows: 

(b) Exporr Vatur.—For the purposes of this section, the 
export value of imported merchandise shall be the price, at the 


time of exportation to the United States of the merchandise under- 
going appraisement, at which such or similar merchandise is 
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freely sold or, in the absence of sales, offered for sale in the prin- 
cipal markets of the country of exportation, in the usual whole- 
sale quantities and in the ordinary course of trade, for exportation 
to the United States, plus, when not included in such price, the 
cost of all containers and coverings of whatever nature and all 
other expenses incidental to placing the merchandise in condition, 
packed ready for shipment to the United States. 
* * * * * * * 


(d) ConstrucrEeD VaLuE.—For the purposes of this section, 
the constructed value of imported merchandise shall be the sum 
of— 

(1) the cost of materials (exclusive of any internal tax 
applicable in the country of exportation directly to such 
materials or their disposition, but remitted or refunded 
upon the exportation of the article in the production of which 
such materials are used) and of fabrication or other process- 
ing of any kind employed in producing such or similar mer- 
chandise, at a time preceding the date of exportation of the 
merchandise undergoing appraisement which would ordinar- 
ily permit the production of that particular merchandise in 
the ordinary coure of business; 

(2) an amount for general expenses and profit equal to 
that usually reflected in sales of merchandise of the same 
general class or kind as the merchandise undergoing appraise- 
ment which are made by producers in the country of exporta- 
tion, in the usual wholesale quantities and in the ordinary 
course of trade, for shipment to the United States; and 

(3) the cost of all containers and coverings of whatever 
nature, and all other expenses incidental to placing the 
merchandise undergoing appraisement in condition, packed 
ready for shipment to the United States. 

* * * * * * * 


(f) Derin1r1ons.—For the purposes of this section— 
(1) The term “freely sold or, in the absence of sales, offered 
for sale’’ means sold or, in the absence of sales, offered— 


(A) to all purchasers at wholesale, or 

(B) in the ordinary course of trade to one or more 
selected purchasers at wholesale at a price which fairly 
reflects the market value of the merchandise, 


without restrictions as to the disposition or use of the mer- 
chandise by the purchaser, except restrictions as to such 
disposition or use which (i) are imposed or required by law, 
(ii) limit the price at which or the territory in which the 
merchandise may be resold, or (iii) do not substantially 
affect the value of the merchandise to usual purchasers at 
wholesale. 

(2) The term “‘ordinary course of trade” means the con- 
ditions and practices which, for a reasonable time prior to 
the exportation of the merchandise undergoing appraisement, 
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have been normal in the trade under consideration with 
respect to merchandise of the same class or kind as the 
merchandise undergoing appraisement. 

* * * * * * * 

(4) The term “such or similar merchandise’ means 
merchandise in the first of the following categories in respect 
of which export value, United States value, or constructed 
value, as the case may be, can be satisfacrorily determined : 

(A) The merchandise undergoing appraisement and 
other merchandise which is identical in physical charac- 
teristics with, and was produced in the same country 
by the same person as, the merchandise undergoing 
appraisement. 

(B) Merchandise which is identical in physical charac- 
teristics with, and was produced by another person in 
the same country, as the merchandise undergoing 
appraisement. 

(C) Merchandise (i) produced in the same country 
and by the same person as the merchandise undergoing 
appraisement, (ii) like the merchandise undergoing 
appraisement in component material or materials 
in the purposes for which used, and (iil) approximately 
equal in commercial value to ‘the merchandise undet- 
going appraisement. 

(D) Merchandise which satisfied all the requirements 
of subdivision (C) except that it was produced by 
another person. 


The record consists of the official papers which were received in 
evidence without being marked. Four exhibits were received on 
behalf of plaintiff as well as the testimony of two witnesses. Defendant 
introduced two exhibits which were received on its behalf. 

Ordinarily, by virtue of 28 U.S.C. 2635(a), the appraised value is 
presumed to be correct. However, in the case at bar, it has been agreed 
by counsel that the appraisement was based upon the manufacturer’s 
suggested retail price list for sales in Japan. Inasmuch as the basis of 
appraisement is constructed value, the use of a price list to determine 
value, rather than utilizing the statutory requirements set forth in 
section 402(d) of the Tariff Act of 1930, as amended supra, is patently 
erroneous. Greb Industries, Ltd. v. United States, 64 Cust. Ct. 608, 
R.D. 11691, 308 F. Supp. 88 (1970); Ellis Silver Co., Inc. v. United 
States, 63 Cust. Ct. 647, R.D. 11688 (1969), aff'd, 67 Cust Ct. 564, 
A.R.D. 293 (1971), afd, 60 CCPA 143, C.A.D. 1100 (1973). 

The permission granted to the appraising officer in ascertaining 
value to use “‘all reasonable ways and means’’ in section 500 of the 
Tariff Act of 1930, as amended by the Customs Courts Act of 1970, 
or the “‘best evidence available” as set forth in section 402(g), Tariff 
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Act of 1930, as amended by the Customs Simplification Act of 1956, 
supra, is not carte blanche authority to contravene the statutory 
requirements of section 402(d) under which the appraisement herein 
was made. 

Plaintiff contends the invoiced prices fairly reflect market value and 
that the negotiations for said prices were made at arm’s length. The 
parties are not related within the provisions of section 402(g)(2) of 
the Tariff Act of 1930, as amended supra. The manufacturer does, 
however, manufacture said cranes as a licensee under patents held 
by plaintiff. TCM is the sole manufacturer of knuckleboom cranes in 
Japan. Plaintiff was granted the exclusive rights for the sale of said 
cranes in the United States as well as in certain other countries. 
(See paragraph 3, plaintiff’s exhibit 2.) A royalty is paid by TCM to 
plaintiff on all sales of cranes manufactured by it except those sold to 
plaintiff. 

Defendant claims plaintiff has failed to establish the incorrectness 
of the appraisement since it has not adduced testimony establishing 
the merchandise to be freely sold or offered for sale to anyone other 
than plaintiff. Additionally, as required in the case of a selected pur- 
chaser, defendant contends the sales were not made in the ordinary 
course of trade at prices which fairly reflect the market value. 

Under the factual situation of this case involving a patented article 
produced by only one manufacturer in the country of exportation 
and sold exclusively to plaintiff in the United States, the court is of 
the opinion that the merchandise is freely offered to a selected pur- 
chaser within the definition of section 402(f)(1)(B). See also D. H. 
Baldwin Co. et al. v. United States, 65 CCPA —, C.A.D. 1208 (1978). 
The court is also of the opinion that such sales were in the ordinary 
course of trade as defined in section 402(f)(2). While said definition 
refers to merchandise of the same class or kind, the record, as indicated 
supra, is indicative of the fact that the imported patented crane is 
not of the same class or kind as cranes per se. Even if the court were 
to consider all cranes to be within the same basic category, there may 
be more than one manner of doing business in a particular industry. 
Chr. Bjelland & Co., Inc. v. United States, 52 CCPA 38, C.A.D. 855 
(1965). In the case at bar the only knuckleboom cranes manufactured 
in Japan were sold exclusively to the plaintiff in the United States. 
Accordingly, such sales are in the ordinary course of trade. 

In order to satisfy requirements that the price fairly reflects the 
market value as mandated in the case of a selected purchaser, plain- 
tiff contends the sale prices were the result of arm’s length negotiation. 
This has been sanctioned in Spanezico, Inc., v. United States, 64 
COPA —, C.A.D. 1176, 540 F. 2d 568 (1976); D. H. Baldwin Co. 
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et al. v. United States, supra. Testimony that prices were negotiated 
at arms’ length is not sufficient where the factual situation adduced 
does not support it. The mere fact that the manufacturer made a 
profit does not of itself establish the price as one which fairly reflects 
the market value. The prices were arrived at, according to the affidavit 
of Yukio Ikigaki, plaintiff’s exhibit 1, by adding a 14 percent markup 
of TCM’s cost for general expenses and profits. The market value 
which must be fairly reflected under section 402(f)(1)(B) is the 
price which the merchandise is able to command in the market for 
exportation to the United States. J. L. Wood v. United States, 62 
CCPA 25, C.A.D. 1139, 505 F. 2d 1400 (1974). Evidence along this 
line is lacking. 

Exhibit B attached to exhibit 1 indicates a 40, 41 and 42 percent 
discount to orginial equipment manufacturers, both domestic and 
foreign, and is dated December 1, 1971. On the same date exhibit C 
attached to exhibit 1 indicates a 21 percent discount to distributors 
for both domestic and export sales. 

The record indicates that $10,000 was paid by TCM for engineering 
design. With respect to the engineering fee, paragraph 5 of the agree- 
ment, plaintiff’s exhibit 2, provides for an engineering fee of $10,000 
per model group. Model group was defined as being within the load 
capacity range of each crane. There are three model groups before 
the court. However, only $10,000 was paid for the initial engineering 
fee on these three groups. A $50,000 fee was paid on Models 800/100 
and 351 loaders which are not before the court. The agreement 
also provides that any substantial change or redesign required the 
payment of a fee to be determined by the parties not to exceed 
$10,000. According to witness Sorensen, there appears to have been 
redesign or changes for which he indicated the manufacturer was 
requesting increase in charges. Accordingly, they must have been 
substantial redesign changes. Except for the $10,000 paid on the 
initial engineering fee, there appears to be no further payment of 
the $10,000 fee’s required by the contract for the other two model 
groups, and there is no evidence of any engineering fees paid for 
redesign change. The fact that royalty fees were paid does not affect 
the engineering fees due since the agreement provides for payment 
of royalties in addition to engineering fees, as set forth in paragraph 
8 of plaintiff’s exhibit 2. 

While witness Sorensen testified that each time there was an 
engineering change, TCM asked for price increases, the record never- 
theless is to the contrary and establishes that the discount rate 
increased from 40-42 percent effective December 1, 1971 to 44-45 
percent effective May 16, 1972. In addition defendant’s exhibit B 
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indicates discounts of 46 and 47 percent on Models 10C and 50C 
effective October 1972. In any event, the actual prices paid in yen, 
as shown by plaintiff’s exhibit 3 for the merchandise covered thereby 
for the period November 1971 to October 1973, establish the prices 
were reduced. The reduction referred to above is based on the prices 
paid in November 1971 compared to the prices paid in October 1973. 
The discounts set forth in defendant’s exhibit A, dated May 16, 1972, 
also indicate a decline in the prices to Cascade for every model in- 
volved. In addition, the agreement between plaintiff and TCM, 
paragraph 7, provides for prices to be quoted to plaintiff semiannually 
at ‘‘a most favored basis.” The fact that testimony was adduced to 
the effect that the original negotiations were based on the price list 
(exhibit A of plaintiff’s exhibit 1) and after that each order was 
negotiated is not sufficient. Mr. Sorensen alluded to various corre- 
spondence in each negotiation but no supportive evidence was offered. 
Under the circumstances in this case, mere allegations of negotiations 
without supportive evidence are not sufficient to establish arm’s 
length negotiations. 

Accordingly, plaintiff has failed to establish an export value. The 
appraised values must, therefore, stand. 

Judgment will be entered accordingly. 


(C.D. 4758) 
Inp1aAN Heap, Ine. v. Untrep StTaTEs 


White wool yarn 


BLEACHED YARN Not “‘CoLoRED” WirHin HEADNOTE 2(b), 
SCHEDULE 3 


Wool yarn processed with a bleach (peroxide) and a flourescent 
brightener (Uvitex) to remove the natural yellowness of the wool 
and make the yarn white was not “subjected to a process * * * in 
which color is imparted” within the definition of “colored” in 
headnote 2(b), schedule 3, TSUS. Therefore, the yarn was not 
entitled to duty-free status under item 307.60, TSUS. 


Cotor nor “IMPARTED” By REMOVAL OF CoLoR—HEADNOTE 2(b), 
SCHEDULE 3 


The phrase in headnote 2(b), schedule 3, TSUS, “‘subjected to 
a process * * * in which color is imparted”, is associated with 
the exemplar processes dyeing, staining, painting, printing and 
stenciling, each of which involves the application or addition of 
pigment or other colorant. Plainly, then, in headnote 2(b) Congress 
did not contemplate by the use of the term “imparted” a color 
change brought about by the removal of color. 
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Wuire Woot Yarn—Usep ror Maxine Hooxep Rues—Dvurty- 
Free ENTRY 
White wool yarn, meeting all the specifications of item 307.60, 
TSUS, except that it was not “colored”, was not entitled to duty- 
free status under that provision notwithstanding its use for making 
hooked rugs, and was properly dutiable under item 307.64, TSUS. 
Wuite not A “CoLor’—HEApDNOTE 2(b), ScHEpULE 3, TSUS 


White is not a “color” as that term is used in headnote 2(b), 
schedule 3, TSUS, which defines ‘‘colored’’. 


Court No. 76-1-00142 
Port of New York 
[Judgment for defendant.] 
(Decided August 3, 1978) 


Bronz & Farrell (Edward J. Farrell of counsel) for plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (Madeline B. Cohen, trial 
attorney), for the defendant. 


NewMaN, Judge: The centerpiece of this litigation revolves around 
the question of whether certain white wool yarn exported from Canada 
and entered at the port of New York in April and May 1975 was 
“colored”? within the purview of headnote 2(b), schedule 3, TSUS. 
And encompassed within the foregoing issue, as a wheel within a 
wheel, is the question: is white a color? 

I have concluded that the yarn was not “colored”, as that term is 
defined in headnote 2(b) and therefore the merchandise was not 
entitled to duty-free entry pursuant to item 307.60, TSUS. 

The regional commissioner of customs classified the yarn under the 
provision in item 307.64, TSUS, for “Other” yarns of wool, and 
assessed duty at the rate of 30 cents per pound plus 15 per centum ad 
valorem. Plaintiff claims that the yarn was entitled to duty-free entry 
pursuant to the provision in item 307.60, TSUS, for “Yarns of wool, 
colored, and cut into uniform lenyths of not over 3 inches, in immediate 
packages or containers not over 6 ounces in weight including the 
weight of the immediate package or container’. 


I. 


There is no dispute that the imported yarn met all of the require- 
ments of item 307.60, TSUS, escept the specification that the yarn be 
“colored”. The term ‘‘colored”’, as applied to textile materials and 
articles, is defied in headnote 2(b) of schedule 3, TSUS, which reads: 


(b) the term “colored”, as used in connection with textile 
materials or textile articles, means that they have been subjected 
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to a process such as, but not limited to, dyeing, staining, painting, 
printing, or stenciling, in which color is imparted at any stage 
of manufacture to all or part of the fiber, yarn, fabric, or other 
textile article, except identification yarns and except marking in 
or on selvages; 


II. 


At the trial, each party presented the testimony of two witnesses, 
and various exhibits. Plaintiffs witnesses were: Sidney Wasch, 
president and chief executive officer of Bucilla, a subsidiary of Indian 
Head, Inc. at the time of the importations in 1975; ! and David Hay, 
president and general manager of Spinrite Yarns & Dyers, Limited, 
the Canadian manufacturer and exporter of the wool yarn in issue. 
Defendant’s witnesses were: Dr. Eugene M. Allen, Research Pro- 
fessor of Chemistry at Lehigh University, director of the university’s 
color science laboratory, and since 1952 a specialist in color theory; 
and Arthur Price, Professor of Textile Science and chairman of the 
Textile Science Department of the Fashion Institute of Technology, 
a unit of the State University of New York. The official papers were 
received in evidence as an unmarked exhibit. 

The pertinent facts concerning the processing of the imported yarn 
may be briefly summarized. Mr. Hay testified that the wool utilized 
by his firm to produce the imported yarn varied in color, “[s]ome is 
whiter, some is yellower, and so on’’, and was blended together before 
processing into yarn (R. 36). Hay further testified that the undesirable 
yellowness in the wool was removed primarily by bleaching it with 
peroxide ‘in order to make it whiter than in its original color” and 
‘in order to get the best white possible” (R. 38, 66-67, 76); and that 
after the yarn had gone through the peroxide bleach, it was placed 
in a conventional skein dyeing machine containing an aqueous 
solution of water, acetic acid and “‘Uvitex’”’ (R. 39). 

The record further establishes that the Uvitex served as an optical 
fluorescent brightener to enhance the whiteness of the yarn (R. 87-88, 
92-93, 95-96), while the acid functioned solely to give the wool an 
affinity for the Uvitex (R. 59, 61). Finally, neither the peroxide bleach 
nor the Uvitex imparted any color to the yarn (R. 69-70, 87, 88, 90, 
92, 93, 95-98, 107, 110), and in the textile trade “white” is generally 
not considered as a color (R. 104). 


III. 


In support of its claim that the imported yarn met the definition 
of “colored” in headnote 2(b), plaintiff stresses that the yarn was 


1 Bucilla, formerly named the Bernard Ulmann Company, was a wholly owned subsidiary of the plaintiff 
corporation at the time of the importations (R. 21, 23, 27). However, at the time of the trial, neither Bucilla 
nor Mr. Wasch was affiliated with the plaintiff (R. 24). 
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subjected to a process which changed the natural color of the wool to 
white, citing Victor England Agencies, Inc. v. United States, 50 Cust. 
Ct. 83, C.D. 2394 (1963). Defendant concedes that the yarn was 
subjected to a process, but nevertheless insists that the merchandise 
failed to meet the definition of ‘‘colored” in headnote 2(b), in that 
neither the peroxide bleach nor Uvitex imparted a color to the yarn. 
Further, defendant urges that white is not a color. 


IV. 


I agree with defendant that plaintiff has failed to sustain its burden 
under headnote 2(b) of establishing that the yarn was “subjected to 
a process * * * in which color is imparted” to the yarn. The testi- 
mony of plaintiff’s witness Hay clearly shows that color was removed 
from, rather than imparted to, the yarn.” Thus, with respect to the 
bleaching process, Hay testified (R.67-70) : 


Q. So you have gone from Plaintiff’s Exhibit 4-B to 4-C. You 
have ieneheil it in order to remove the yellowing, the natural yel- 
lowing matter, is that correct?—A. We have bleached it in order 
to try and remove as much as possible the yellow, yellowness of 
the wool. [Emphasis added.] 

Q. Is that a permanent removal?—A. Nothing is permanent. 

Q. Is it the most permanent method that you can use?—A. It 
is the most permanent I know of. 

* * * * * * * 


Q. Going back to Plaintiff’s Exhibit 4—C, which has been 
bleached, did this bleaching process impart a color to the wool?— 
A. It only is an oxidation or bleaching process, and it doesn’t im- 
part. All it does is make it whiter, but it doesn’t impart. We don’t 
apply any color or apply anything. All we use is hydrogen peroxide 
and metabisulfite in order to make it an alkaline bath. We bleach 
it in an alkaline bath. [Emphasis added.] 


Moreover, Hay explained that it was the bleaching process that 
gave the yarn its permanent white color (R. 71): 


Q. At the end of bleaching have the goods been given as perma- 
nent a white color as you can give them as far as permanency is 
concerned?—A. They have been given as permanent a white color 
on wool as we can give it. 

Q. After bleaching’ ?—A. Now, which one are you referring to? 

Q. Exhibit 4- C?—A. We have given it the whiteness and the 
most permanent that we know how to give it. 


As to whether Uvitex imparted color to the yarn, Mr. Hay admitted 
on cross-examination (R. 76-77): 


Q. Could you say that if you put Uvitex on Plaintiff’s Exhibit 
4-B before it is bleached that it would be imparting a color to 
B?—A. I can’t answer that question. I am sorry. I don’t know. 


2 Plaintiff’s witness Wasch gave no testimony concerning the processing of the yarn. 
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Q. Can you say whether your Uvitex imparts a color when you 
put Uvitex on Plaintiff’s Exhibit 4-C—that it imparts a color 
on Plaintiff’s Exhibit 4-D?—A. It makes the product much 
whiter. 

Q. Does it impart a color?—A. I can’t ansewr that. * * * [Em- 
phasis added.] 


Defendant’s witnesses testified unequivocably and without contra- 
diction or rebuttal that the peroxide bleach and Uvitex removed, 
rather than imparted color, to the yarn (R. 87, 88, 90, 92, 93, 95-98, 
107, 110). These witnesses explained that a flourescent brightener, 
such as Uvitex, is a colorless compound; that by removing color a 
fluorescent brightener neutralizes the natural yellowness of the wool; 
and in that respect a brightener is analogous to a bleach (R. 87-88, 
92-93, 105). 

Further, in distinguishing between the removal and imparting of 
color, defendant’s witness Professor Allen made the following dis- 
tinction between dyeing and bleaching (R. 96-97) : 

Q. Is bleaching an entirely different process than dyeing?—A. 
Well, it depends on how you define that difference. I would say, 
in general, yes, because in dyeing, you are adding a substance 
which absorbs light whereas, in bleaching, you are removing 
materal that absorbs light. So that in that sense it is precisely 
the opposite. 


While stating that an optical brightener is often referred to as 
“white dye”, Professor Allen opined that such characterization was 
confusing, “because I believe that the function of the brightener is 
not to add color, but to remove it’? (R. 97). Defendant’s witness 
Price, however, tesified that the treatment of yarn by bleaching it 
and subjecting it to an optical brightener constituted dyeing, ‘‘but 
not a dyeing that imparts color” (R. 107). 

Plaintiff contends that the yarn in issue was colored, since under 
headnote 2(b) “processing” of the yarn is determinative. In this 
connection, plaintiff emphasizes the portion of headnote 2(b) which 
states that an article shall be considered “colored” if it has been 
“subjected to a process * * *” (brief p. 8). In support of its construc- 
tion of headnote 2(b), plaintiff relies heavily upon Victor England 
Agencies, Inc., supra. There, the issue was whether hanging paper, 
possessing only its inherent or natural color, was ‘‘colored”’ within 
the meaning of that term in paragraph 1409 of the Tariff Act of 1930, 
as modified. Applying the doctrine of noscitur a sociis, the court 
concluded that the term “colored’’, when used in the statute in con- 
junction with such words as printed, dyed, lithographed, stained, or 
bleached, referred to applied colors rather than to articles possessing 
only their natural or inherent color. 
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Similarly, the definition of ‘‘colored’”’ in headnote 2(b), schedule 3; 
TSUS, expressly requires that the textile article be ‘“‘subjected to a 
process * * * in which color is imparted’’. It should be noted that 
the phrase ‘‘subjected to a process * * * in which color is imparted” 
is associated with the exemplar processes dyeing, staining, painting, 
printing and stenciling, each of which involves the application or 
addition of pigment or other colorant. Plainly, then, in headnote 2(b) 
Congress did not contemplate by use of the term “imparted” a color 
change brought about by the removal of color, as occurred in the 
present merchandise. In sum, headnote 2(b) clearly requires that the 
textile article be subjected to a process; but plaintiff overlooks that 
portion of the definition which requires that the process shall impart 
color. Here, as in Victor England Agencies, Inc., no color or pigment 
was imparted in the processing of the merchandise, and consequently 
the yarn was not “‘colored”’. 

Plaintiff claims that whiteness was imparted to the instant yarn 
by the same process used by the manufacturer to impart colors to 
other yarns on plaintiff’s color chart (exhibit 2), and hence white 
yarn should beregarded as ‘‘colored’”’ under headnote 2(b). However, 
the record shows that the fluorescent brightener Uvitex functions 
differently than the dyes used in colored yarns (R. 106-107). The 
function of a flourescent brightener is to absorb energy in the ultra- 
violet or invisible region of the spectrum, whereas the dyes in colored 
yarns function primarily by absorbing visible light (R. 88-90, 94-95, 
100-101, 106).3 

In De Ronde v. United States, 1 Ct. Cust. Appls. 104, T.D. 3112 
(1910), the issue was whether bleacher’s blue used exclusively for 
bleaching purposes was dutiable as a “color”? under paragraph 45 
of the Tariff Act of 1897, or as an unenumerated manufactured article 
under paragraph 6 of that act. In concluding that the bleaching agent 
was not a “color” within the purview of paragraph 45, the Court of 
Customs Appeals observed: ‘“The purpose of its use is not to give color 
to the product, but to make it white” (1 Ct. Cust. Appls. at 105). 
Similarly here, the record is clear that the purpose of the processing 
with bleach and Uvitex was not to impart color to the yarn, but rather 
to make it white. 

Plaintiff posits that the Congressional intent in item 307.60, TSUS, 
is the same as it was in a former provision, paragraph 1822 of the 
Tariff Act of 1930—to permit duty-free importation of dyed wool yarn 
specially designed for making hand-hooked rugs. 103 Cong. Ree. 
16768 (1957). Thus, plaintiff’s witness Wasch testified that the 47 


§ The court can take judicial notice of the fact that flouorescent brighteners are commonly incorporated 
into detergents for washing fabrics to enhance the apparent cleansing action of the detergent, and not to 
impart color to the fabrics. 
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samples of wool yarn shown on plaintiff’s color chart (exhibit 2), 
including white yarn, were used for making hooked rugs as well as 
other articles (R. 18). 

Fundamentally, of course, the primary source for determining 
Congressional intent is the language of the statute itself. United States 
v. Esso Standard Oil Co., 42 CCPA 144, 151, C.A.D. 587 (1955). Item 
307.60, TSUS, specifies, inter alia, that the yarn be “colored”. To 
classify the instant white yarn under item 307.60 because it was used 
for making hooked rugs, as urged by plaintiff, would require this 
court to ignore the term ‘‘colored” in item 307.60. This chimerical 
interpretation and application of the provision would obviously 
violate the cardinal rule of statutory construction that, if possible, 
significance should be given to every word of the provision. Swperior 
Industries Corp. v. United States, 62 Cust. Ct. 611, 613-614, C.D. 
3833 (1969). 

In Superior Industries Corp., the court held that blue or gold 
billiard cloth was not classifiable as green billiard cloth notwith- 
standing that the blue or gold cloth was used for the identical pur- 
poses as the green cloth, viz., pool or billiard tables. 

The clear statutory language of item 307.60, TSUS, manifests a 
Congressional intent to grant duty-free status to wool yarn meeting 
certain specifications, among which is the specification that the 
yarn be “‘colored’”’. Inasmuch as I have found that the instant white 
yarn was not “colored”, as defined in headnote 2(b), it does not fall 
within the purview of item 307.60, TSUS, irrespective of its use for 
making hooked rugs. 

Plaintiff also asserts that the change in terminology from ‘‘dyed”’ in 
paragraph 1822 of the Tariff Act of 1930 to “colored” in item 307.60, 
TSUS, has ‘no particular significance” and ‘‘no change in coverage 
was intended”’ (brief, p. 9). The Tariff Classification Study (Nov. 1960), 
schedule 3, p. 5 indicates that terms such as “colored”, “dyed’’, 
“printed”, and ‘“‘stamed”’ were used indiscriminately in former tariff 
act provisions, and that the term ‘‘colored’’, as defined in headnote 
2(b), includes such terms. Doubtlessly, then, the term ‘“‘colored”’ in 
item 307.60, TSUS, embraces the former term ‘‘dyed” in paragraph 
1822, but as previously pointed out herein, headnote 2(b) also ex- 
plicitly requires that color must be imparted by the particular process 
applied to the textile article. Inasmuch as the manufacturer’s process- 
ing did not impart color to the yarn, plaintiff’s merchandise fails to 
meet the definition of “colored” in headnote (2(b), and consequently 
the yarn is not classifiable under item 307.60.* 


4 Thus, even if, as contended by plaintiff, Uvitex is classified for tariff purposes as a dye and the manu- 
facturer’s processing constitutes dyeing (brief, p. 9), the bleach and Uvitex did not impart color to the yarn, 
and therefore the yarn was not “‘colored” within the purview of headnote 2(b)s 
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Turning to the question of whether white is a color, “it is to be kept 
in mind that in a tariff statute Congress ordinarily employs terms in 
their commercial sense”’.’ Hsco Manufacturing Co., aka J. Hofert Co. v. 
United States, 63 CCPA 71, 73, C.A.D. 1167, 530 F.2d 949 (1976). 
In Atlantic Aluminum & Metal Distributors, Ine. v. United States, 
47 CCPA 88, 91, C.A.D. 735 (1960), the Court of Customs and Patent 
Appeals held that the testimony introduced by the Government 
established that the terms “rods” and “bars” did not have a common 
meaning in the aluminum industry which included tubes. In this 
connection, the Court observed (47 CCPA at 91): 


* * * The witness called by the Government was an employee 
of the Reynolds Metal Company, a large producer of aluminum 
products. This witness was well informed, and he testified that 
the articles represented by exhibits 1 through 9 would not be 
recognized as rods or bars, but as tubing. He also testified that 
the aluminum trade does not designate such articles as hollow bars 
or rods. This testimony is unequivocal and clearly supports the 
Government’s position. [Emphasis added.] 


Similarly here, we have the unequivocal (and unrebutted) testimony 
of Professor Price, an expert in textile science and a consultant to 
the textile trade and fashion industry, that the general custom in 
the textile trade is to consider white as a “non-color” (R. 104). 
Moreover, both Professors Allen and Price testified emphatically 
that white is not a color, but rather the absence of color (R. 90, 91, 
99, 110). Both of defendant’s witnesses were singularly qualified to 
speak on the subject of whether white is a color in relation to textiles, 
and their testimony is entitled to considerable weight, especially since 
plaintiff adduced no contradictory or rebuttal evidence. 

Further, an eminent lexicographic authority confirms the testimony 
of defendant’s witnesses that white is not a ‘color’. Thus, The New 
Columbia Encyclopedia (4th ed. 1975) states (at p. 602): 


color, * * *. The colors of the visible spectrum, called the 
elementary colors, are red, orange, yellow, green, blue, indigo, 
and violet; red light, having the longest wavelength, travels 
more rapidly through the glass than blue light, which has a 
shorter wavelength. Color is therefore a property of light that 
depends on wavelength. When light falls on an object, some of 
it is absorbed and some is reflected. The apparent color of an 
object depends on the wavelength of the light that it reflects; 
e.g., a red object observed in daylight appears red because it 
reflects only the waves producing red light. The color of a trans- 
parent object is determined by the wavelength of the light 


5 Although the term ‘‘colored’”’, as used in item 307.60, TSUS, is defined in headnote 2(b), schedule 3, 
the term “color” as used in the headnote is not further defined. 





CUSTOMS COURT 


transmitted by it. An opaque object that reflects all waves 
lengths appears white; one that absorbs all wavelengths appears 
black. Black and white are not generally considered true colors 
* * * (Emphasis added.| 


In Victor England Agencies, Inc., supra, at 86, the court stated 


that “white” is connotative of an absence of color, and the dictionaries 
so define it. 

In view of the overwhelming evidence of record and lexicographic 
authority, I conclude that white is not a “color” within the meaning 
of that term as used in headnote 2(b), and for this additional reason 
I find that the bleach and Uvitex did not impart color to the yarn. 
In essence, since the imported white yarn was not “subjected to a 
process * * * in which color is imparted” within the purview of 
headnote 2(b), it was not entitled to duty-free status pursuant to 
item 307.60, TSUS. This action, therefore, is dismissed. 

Judgment will be entered accordingly. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


Aveust 2, 1978 


AppEAL 77-9.— United States v. Imperial Products, Inc.—CiotTH 


BrusH Heaps—Export VALUE—ROoYALTY FEE—SuUMMARY 
JupamMentT.—C.D. 4672 affirmed February 9, 1978 


(C.A.D. 1203), rehearing denied April 27, 1978. 





International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the infor- 
mation of Customs Officers and others concerned. 


R. E. CHasen, 


Commissioner of Customs. 


CERTAIN LUGGAGE PRODUCTS 
Investigation No. 337-TA-39 
COMMISSION ORDER AND OPINIONS 

Procedural History 


A complaint was filed with the United States International Trade 
Commission on October 28, 1977, and an amendment thereto was filed 
on November 11, 1977, under section 337 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1337), on behalf of Airway Industries, Inc., 
Ellwood City, Pennsylavania 16117, alleging that unfair methods of 
competition and unfair acts exist in the importation of certain luggage 
products into the United States or in their sale by reason of the alleged 
coverage of such articles by the claim of U.S. Letters Patent Des. 
242,181, which is owned by the complainant. The amended complaint 
alleges that the effect or tendency of the unfair methods of competi- 
tion and unfair acts is to destroy or substantially injure an industry, 
efficiently and economically operated, in the United States. Complain- 
ant requested both a permanent exclusion order and a temporary ex- 
clusion order, except under bond, of the imports in question pending 
the investigation of this matter. 

After consideration of the amended complaint, the Commission on 
November 23, 1977, ordered that an investigation be instituted pur- 


73 
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suant to subsection (b) of section 337 to determine, under subsection 
(c) whether, on the basis of the allegations set forth in the amended 
complaint and the evidence adduced, there is a violation or reason 
to believe there is a violation of subsection (a) of this section in the 
unauthorized importation of certain luggage products into the United 
States, or in their sale, by reason of such luggage products allegedly 
being covered by the claim of U.S. Letters Patent Des. 242,181, the 
effect or tendency of which is to destroy or substantially injure an 
industry, efficiently and economically operated, in the United States. 
Notice of the Commission’s institution of the investigation was pub- 
lished in the Federal Register of November 30, 1977 (42 F.R. 60962). 

On March 24, 1978, the presiding officer filed his recommended 
determination that there is reason to believe there is a violation of 
section 337 of the Tariff Act of 1930, as amended, in the unauthorized 
importation or sale in the United States of certain luggage products 
by reason of the fact that these luggage products infringe U.S. Letters 
Patent Des. 242,181, with the effect or tendency to destroy or sub- 
stantially injure an industry, efficiently and economically operated, 
in the United States. The presiding officer certified the evidentiary 
record to the Commission for its consideration. 

The Commission held a public hearing on May 5, 1978, for the pur- 
pose of hearing oral argument with respect to the recommended deter- 


mination of the presiding officer concerning whether there is reason to 
believe there is violation of section 337, and oral presentations con- 
cerning whether any action (exclusion of articles from entry except 
under bond or a cease and desist order) should be issued, the form in 
which such action should be ordered, the amount and type of bond 
required, and the public interest factors. 


DETERMINATION AND ACTION 

After considering the record in this matter, including the record 
developed before the presiding officer, the presiding officer’s recom- 
mended determination, and the exceptions and alternative findings 
of fact and conclusions of law thereto, the record developed before 
the Commission at its hearing May 5, 1978, and the written sub- 
missions filed by the complainant, the respondent Taiwan manufac- 
turers, and the Commission investigative attorney on May 22, 1978, 
and the Federal Trade Commission on May 26, 1978, the Commission 
on June 15, 1978, unanimously determined that there is reason to 
believe that there is a violation of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), in the unauthorized importation 
or sale of certain luggage products covered by the claim of U'S. 
Letters Patent Des. 242,181, the effect or tendency of which is to 
destroy or substantially injure an industry, efficiently and economi- 
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cally operated, in the United States. Notwithstanding this determina- 
tion, the Commission has decided to deny complainant’s request for 
temporary relief! The reasons for this action are set forth in the 
attached opinions of Commissioners. 


OPINIONS 


Views of Chairman Joseph O. Parker and 
Commissioner George Moore 


This case comes to the Commission for decision by reason of com- 
plainant’s request for a temporary exclusion order against the importa- 
tion of certain luggage products allegedly covered by the claim of 
U.S. Letter Patent Des. 242,181. 

On March 24, 1978, the presiding officer recommended that there 
was reason to believe there was a violation of section 337 of the 
Tariff Act of 1930, as amended. Oral argument was heard by the 
Commission on this matter on May 5, 1978, and briefs were submitted 
by the parties, including the Commission’s investigative staff. 

We agree with the reasons outlined by the presiding officer in his 
recommended determination. 

However, in our opinion, the complainant has failed to show an 
immediate or pressing need to exclude certain luggage products from 
importation which allegedly violate section 337(a) of the Tariff Act 
of 1930, as amended.’ 

Views oF ComMISSIONERS ALBERGER AND BEDELL 


I. Introduction 

This investigation under section 337 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1337), was commenced by the Commission on 
November 30, 1977.3 The complaint was filed by Airways Luggage 
Products (hereinafter referred to as ‘‘complaint’’) and named as respon- 
dents various manufacturers and importers of soft sided luggage. 
The notice of investigation provided that an investigation be instituted 
pursuant to subsection (b) of section 337 on the question of whether 
there is a violation or reason to believe there is a violation of section 
337(a) in the unauthorized importation of certain luggage products 
allegedly being covered by the claim of U.S. Letters Patent Des. 
242,181, the effect or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically operated in the United 
States. Complainant requested temporary relief in the form of an 
exclusion order (TEO), in addition to its request for permanent relief. 


1 Commissioners Ablondi and Minchew determined that a temporary cease and desist order should be 
issued. 

2See Chicory Root—Crude and Prepared, Investigation 337-TA-27, Memorandum Opinion, Concurring 
Opinion of Commissioner Joseph O. Parker, that it must be shown “that complainant will suffer immediate 
and substantial harm if temporary relief is not granted.”’ 

3 See 42 F.R. 60962 (Nov. 30, 1977). 
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On March 24, 1978, the presiding officer issued a recommended 
determination on the request for temporary relief. Subsequent to that, 
May 5, 1978, the Commission held a hearing and received oral argu- 
ment and oral presentations on this matter. Written submissions 
were received from parties of record and the Federal Trade Com- 
mission. On the basis of this record, having considered the testimony 
below and all submissions before the full Commission, we determine 
that complainant’s request for a TEO should be denied. 

II. Standard for Granting Temporary Relief 

Section 337(e) provides as follows: 

“|. . Exclusion of Articles From Entry During Investigation 
Except Under Bond—If, during the course of an investigation 
under this section, the Commission determines that there is 
reason to believe that there is a viclation of this section, it ma 
direct that the articles concerned, imported by any person wit 
respect to whom there is reason to believe that such person is 
violating this section, be excluded from entry into the United 
States, unless, after considering the effect of such exclusion upon 
the public health and welfare competitive conditions in the 
United States economy, the production of like or directly com- 
petitive articles in the United States, and United States con- 
sumers, it finds that such articles should not be excluded from 
entry. The Commission shall notify the Secretary of the Treasury 
of its action under this subsection directing such exclusion from 
entry, and upon receipt of such notice, the Secretary shall, 
through the proper officers, refuse such entry, except that such 
articles shall be entitled to entry under bond determined by the 
Commission and prescribed by the Secretary. 

A review of prior Commission practice * and analogous case law on 
various forms of temporary relief * persuade us that a TEO is an 
extraordinary measure and should only be issued under the most 
compelling of circumstances. 

Several reasons can be cited to support this conclusion. The initial 
hearing for a TEO in a case under section 337 must be held within 
three months,® and an elaborate procedure for hearings, briefing and 
Commission action inevitably leads to a complication of the entire 
case at a very crucial juncture. In most cases this procedure interferes 
with discovery, amd to avoid such interference the presiding officer 
may be compelled to cut short the discovery schedule. In addition to 
interfering with discovery, TEO hearings burden both the investi- 


‘See Chicory Root, Crude and Prepared, 337-TA-27, Commission Memorandum Opinion, Oct. 1, 1976; 
Convertible Game Tables and Components Thereof, T.C. Pub 652 (March 1974); Lightweight Luggage, T.C. 
Pub 391 (April 1971). 

5 See e.g. Metropolitan Area Transit Commission v. Holiday Tours, 559 F. 2d 841 (1977); Virginia Petroleum 
Jobbers Association v. F.P.C., 259 F. 2d 921 (1958). 

619 CFR § 210.41(e) (2). 
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gative attorney and the presiding officer. In fact, they tax the resources 
of the entire agency by requiring additional staff time, further hear- 
ings, and greater expense. The administrative burden is compounded 
when it comes to enforcing the order, collecting a bond, and resolving 
the question of forfeiture in the event final relief is awarded. Finally, 
the existing time limits covering the completion of our investigations ’ 
obviate the need for temporary relief in all but the most egregious 
cases. A Commission ruling on whether to grant a TEO is usually not 
made until the sixth or seventh month of an investigation, * and yet a 
final determination is usually made within a year. Hence the time span 
covered by a TEO would not be such as to justify the expense and 
delay unless the situation complainant faced was extremely grave. 

Considering the above arguments, it is clear that complainants 
should not request temporary relief as a customary practice. Instead, 
there should be well defined circumstances under which such relief 
may be had. We shall therefore consider the language and prupose of 
section 337(e) in an attempt to define those circumstances. 

Section 337(e) places three conditions precedent on the issuance of 
a TEO. First, the Commission must find a “reason to believe there is 
a violation” of section 337.° If such a reason to believe is found, 
the Commission is instructed that it “may” grant such relief.1° The 
use of the word “may” in subsection (e) is in stark contrast to the 
language of subsection (d), which says that in final determinations, 
if the Commission has found a violation, it “shall” grant relief." 
It is our view that this discretion in the statute allows the Commission 
to formulate equitable standards for temporary relief based upon the 
interests of all parties. 

The third and final condition exists by virtue of the requirement 
that we consider the effect of exclusion “. . . upon the public health 
and welfare, competitive conditions in the United States economy, the 
production of like or directly competitive articles in the United 
States, and United States consumers .. .”’. On consideration of 
such factors we might decide to deny relief even where it would 
otherwise be justified. 

Since the passage of the Trade Act of 1974, the Commission has 
decided the question of temporary relief on only one occasion.” In 


719 U.S.C. § 1337(b). 

§ In the present case the Commission did not ultimately vote on the question of temporary relief until 
about half the statutory period had expired. 

919 U.S.C. §1337(e). 

10 Td. 

1119 U.S.C, §1337(d) states in part: “If the Commission determines . : : that there is a violation of this 
section, it shall direct that the articles concerned, imported by any person violating the provision of this 
section, be excluded from entry into the United States ...”. 

12 Public Law 93-618. 

13 Chicory Root, Crude and Prepared, 337-T A-27, Commission Memorandum Opinion, Oct. 1, 1976. 
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that case the above three conditions were clearly articulated. Prior 
to the 1974 amendments a similar test was applied.” We see no reason 
to reverse established precedent. The factual record of the present 
case indicates that while the reason to believe standard is met, 
complainant has not made a strong showing for extraordinary and 
immediate relief. 


III. Reason to Believe there is Violation 


We concur with the presiding officer’s ruling that there is a reason 
to believe the patent in question, U.S. Letters Patent Des. 242,181 
(181 patent’? or “Davis design’’) is valid and infringed. We also 
agree that there is reason to believe such acts have a tendency to 
substantially injure the domestic industry involved with the manu- 
facture of the patented article. 

It is still the view of this Commission that the “reason to believe” 
standard requires the complainants to demonstrate a probability of a 
violation, or, alternatively stated, to show violation by a preponderance 
of the evidence.’® But the legislative history of the 1974 Trade Act 
clearly indicates that the evidentiary standard for establishing a 
reason to believe is necessarily less than for a finding of violation: 

Section 337 (e) of the Act, as amended, by the Committee, provides 
that when the Commission has reason to believe during the course 
of an investigation under section 337, that an article 1s offered or 
sought to be offered for entry into the United States in violation 
of section 337, but the Commission does not have sufficient 
information to establish to its satisfaction that the section is being 
violated, then the Commission can direct that the article be 
excluded from entry until the Commission has completed such 
investigation as it deems necessary to resolve the matter. The 
exclusion of the articles involved would become effective upon 


notification by the Commission of the Secretary of the Treasury 
of its action directing exclusion.” 


Thus while we must weigh the evidence to determine whether there is a 
preponderance of the evidence in support of the allegations, it cannot 
be expected that a complete and conclusive evidentiary record exists 
on all issues at this time. Hence our rulings on reason to believe there is 
a violation pertain only to the question of temporary relief. We do not 
express any views on questions of violation, which will be resolved by 
the final determination in this proceeding. 


147d, at 4. 


15 Convertible Game Tables and Components Thereof, T.C. Pub. 652 (March 1974); Meprobamate, T.C. Pub. 
389 (April 1971). 

16 See Chicory Root, Crude and Prepared, 337-TA-27, Commission Memorandum Opinion, Oct. 1, 1976, 
at p. 8. 

17 U.S. Senate, Report of the Committee on Finance to accompany H.R. 10710, Trade Act of 1974, S. Rept. 
No. 93-1298 (93rd Cong., 2nd Sess.) 1974, at p. 197-98. 
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A) Reason to Believe the Patent is Valid 

The presiding officer found a reason to believe that the 181 patent is 
valid and enforceable.'* He found that the design was both novel and 
original,’® despite prior art not cited by the patent examiner.”° He 
found the pillar design of the 181 patent to be distinctive, different 
and elegant." He also found it to be non-obvious to one of ordinary 
skill in the art.” 

In their brief, and in oral argument before the full Commission, 
respondents raised a basic question about the standard of proof the 
presiding officer applied. They contend that temporary relief should 
not be granted unless the patent is ‘unquestionably valid”. We can- 
not agree with this argument. To adopt such a standard would be to 
ignore the clear statutory language of section 337 (e) and the legislative 
history which underlies it. Instead, we feel that the presumption of 
validity still applies, and that evidence presented by complainant’s 
witnesses upholds that presumption. 

Respondent also raised prior art not cited by the patent examiner, 
and maintained that such prior art vitiated the presumption of 
validity.** We do not agree that this prior art, the so-called ‘Hoosier 
design”, was any more relevant than the designs before the patent 
examiner.” Consequently, the existence of the “Hoosier design’ does 
not weaken the statutory presumption of validity. The different pillar 
design of the Davis design, coupled with its raised center design and 
distinctive stitching, makes it both novel and original.?® While these 
elements existed separately in the prior art (including the ‘Hoosier 
design’’), their accumulation into one design was patentably unique.”® 
B) The Patent is Infringed 

The test for infrmgement asks whether the ordinary observer, 
giving such attention as a purchaser normally gives, would believe 
that the designs are substantially the same.*® The record shows ample 
support for the presiding officer’s finding that the designs were sub- 
stantially similar, and that actual confusion existed in the market 


18 Recommended Determination, Findings of Fact 23-46; Conclusions of Law 5. 

19 See Id at pp. 36-40. 

201d at pp. 38-39. The prior art to which he referred was the “ Hoosier design” 
pp. 19-20 of the Recommended Determination, Findings of Fact 36, 37. 

217d, Finding of Fact 39. © 

22 Td at pp. 38-39. 

23 Respondents Brief at p. 5. 

24 See supra fn. 1, p. 6 and accompanying text. 

26 Official Report of Proceedings Before the U.S.I.T.C. in Investlgation 337-T A-39 (May 5, 1978) at p. 32. 

27 See Recommended Determination, Findings of Fact 26-34, wherein the presiding officer reviews the 
prior art. 


, described and illustrated at 


281d, at 37-40; Findings of Fact 1, 26, 39; See also, Brief of Commission Investigative Attorney at pp. 8-12. 
29 Recommended Determination, Finding of Fact 44. 
% Gorham Co. v. White, 81 U.S. 511 (1871). 
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place.*! This evidence clearly establishes a reason to believe that the 
181 patent has been infringed by those respondents named in the 
recommended determination.” 

C) Injury to the Domestic Industry 

The presiding officer cited three relevant factors for analyzing injury 
to a domestic industry: 1) the amount of sales of the infringing im- 
ported articles, 2) the ratio of imports to the domestic, patented 
article, and 3) the capacity for importation of the infringing article.” 
In applying these factors he noted a very substantial unit 
ratio of wholesale sales of imported infringing luggage to those of 
complainant’s.** 

Other economic data appears important to us. Capacity utilization 
is declining; inventory is high and the profit to sales ratio is below 5%.*° 
The presiding officer found these indicia of low profitability to be 
causally related to the increased ratio of infringing imports.** There 
is a basis in the record for establishing this causal relationship.*’ 
There were also a number of findings, supported by evidence, which 
showed that sales of the patented domestic article were lost to in- 
fringing imports.*8 

We conclude from the above findings that there is reason to believe 
the alleged unfair acts have a tendency to substantially injure the 
domestic industry. Our ruling does not rely on the proposition, al- 
luded to by the presiding officer, that in patent cases the injury re- 
quirement of section 337 is satisfied by a showing of any lost sales to 
the infringing article.?® Such a rule would lead to absurd results, and 
would obviate the need for our traditional analysis into such questions 
as profitability, ratio of imports to domestic consumption, and volume 
of lost sales. We consider these factors equally relevant in the patent 
area. Even in making a showing of tendency, complainants must 
prove that the tendency is toward substantial injury.*® In the present 
case, the economic data reviewed above supports such a result. 

Having considered the facts of this case, the submissions and oral 
arguments of both parties, and the findings and conclusions of the pre- 
siding officer, we hereby adopt such findings and conclusions to the 


31 Recommended Determination at pp. 22-24, 40-43. 

821d, Findings of Fact 12, 13, 15, 16. The presiding officer reeommendedkdismissal of some of these parties 
on the basis of assurances they would discontinue violations. The Commission issued an order to that effect 
on May 23, 1978. 

33 Recommended Determination at p. 45: 

34 Td at p. 46. 

35 Id, Findings of Fact 82, 86, 88, 96, 106. 

36 Id at 46-47. 

87 Id, Findings of Fact 54, 55, and 56. 

38 Id, Findings of Fact 54, 83, 94-95, 98 and 100. 

39 Id at p. 46, Finding of Fact 90. See also, Complainant’s Brief at p. 24. 

4019 U.S.C. §337(a) states in part:‘*. . . Unfairacts . . . the effect or tendency of whichisto. . . destroy 
or substantially injure an industry .. .” 
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extent they are not inconsistent with this opinion, and we therefore 
reject all exceptions. 


IV. Exercise of Discretion in Granting Temporary Relief 

Previous Commission opinions have emphasized the need for a 
showing of “immediate and substantial harm” for the issuance of a 
TEO." In one such decision a unanimous Commission stated that 
‘“. , . the immediate and substantial harm standard is more stringent 
than the injury standard set forth in the statute, which requires 
only ‘... the... tendency ... to... substantially injure.’ ” # 


More recently, in a concurring opinion, Commissioner Parker 
described the standard: 


In order to obtain temporary relief in advance of the final 
decision in an investigation under section 337, it must be shown, 
among other things, that complainant will suffer immediate and 
substantial harm if temporary relief is not granted. . . . There 
has been no showing that there will be any abrupt change which 
will materially worsen the position of complainant if it is required 
to wait for the completion of this investigation before relief, if 
any, is granted.* 


We believe it is relevant to raise questions as to the immediacy 
and gravity of the possible harm. Moreover, such a test is not unlike 
that applied by courts in awarding preliminary injunctive relief. 
In such instances, the courts consider a number of factors, all designed 


to resolve questions as to the fairness of relief to all parties, the possi- 
bility of alternatives, and the public interest. In Virginia Petroleum 
Jobbers Association v. F.P.C.“, for example, the court was influenced 
by four factors: 1) the likelihood of success on the merits, 2) the 
certainty of irreparable injury, 3) the likelihood of harm to other 
parties of interest if relief is granted, and 4) the public interest.” 


41 See cases cited, fn. 1, pge. 2. Prior to the Trade Act of 1974, the Commission did not have the power 
to issue temporary exclusion orders, and instead merely recommended such relief to the President. Never- 
theless, the President only awarded temporary relief on recommendation from the Commission, and the 
Commission only recommended such measures after a showing of immediate and substantial harm. See 
19 U.S.C. § 1337 (f) (1965 ed.). 

42 Meprobamate, T.C. Pub. 389, pge. 6 (April 1971). 

43 Chicory Root, 337-T A-27, Concurring Opinion of Commissioner Joseph O. Parker, Oct. 1, 1976. 

44259 F. 2d 921 (1958). 

45 Id. at 925. Respondents and the Federal Trade Commission (FTC) have both raised the argument that 
in patent cases injunctions are seldom granted. In these cases plaintiffs must show that the patent is beyond 
question valid and infringed. See Respondent Taiwan Manufacturers brief at p. 5; letter from Federal 
Trade Commission, filed May 26, 1978 at p. 5. 

We cannot accept their contention, see p. 5, supra. The best articulation of the reason for such a standard 
isin Carter-Wallace, Inc. v. Davis-Edwards Pharmaceutical Corp. 443 F. 2d 867, 871, (2d Cir. 1971), where 
the Court explained such a rule as: “‘[iJn apparent recognition of the potential unfairness of allowing one 
armed with letters patent obtained in an ex parte proceeding to prevent the conduct of business by others 
before he has submitted all fairly disputed issues of fact to a full adversary hearing and has won a favorable 
decision by some court .. .” 

But in this case discovery was had and the question of ‘‘reason to believe’? was submitted to a full ad- 
versary hearing. Moreover, to adopt such a standard would overlook the clear language of section 337(e) 
which only requires a reason to believe rather than an unquestionable violation. 





82 INTERNATIONAL TRADE COMMISSION NOTICES 


While this elaborate judicial reasoning may appear somewhat 
cumbersome, it is important to balance equities in any decision that 
involves discretionary relief. The Commission has historically shown 
concern that many of the above factors be considered before a TEO 
is issued. The first factor would lead to redundancy if we considered 
it here, for we have found a reason to believe there is a violation. 

Moreover, the fourth factor encompasses the kind of public interest 
considerations the Commission is bound under subsection 337(e) to 
apply. However, before granting temporary relief we would ordi- 
narily consider the two aspects of the court’s rationale not specifically 
raised by the language of section 337(e): first, will substantial injury 
occur before the Commission is able to act on the request for per- 
manent relief? Secondly, would a TEO have a serious adverse effect 
on respondents? 

In the present case, we conclude that one factor outweighs all 
others. Complainant has not demonstrated that immediate and sub- 
stantial harm will occur prior to the Commission’s determination on 
the question of final relief. In fact, the evidence shows that imports 
of articles alleged to infringe complainants’ patent have ceased 
altogether. Thus the unfair acts we have found a reason to believe 
exist have, at least temporarily, ceased.” 

It is conceivable that respondents might resume their importation 
at any time, but even if they did complainant must demonstrate 
more than a theoretical possibility of harm. There must be some 
evidence that immédiate harm will in fact occur, and that such harm 
would be of a substantial nature. This places an extremely heavy 
burden on complainants, but such a burden is altogether proper when 
a party seeks extraordinary relief. Unless drastic conditions are 
demonstrated the Commission should not award temporary relief 
simply because complainants might ultimately prevail on the question 
of permanent relief. 

The failure of complainant to demonstrate a risk of immediate and 
substantial injury is the preeminent fact in this case. We see no need 
to weigh the question of possible harm to other persons from extraor- 
dinary relief, as that would only be an important consideration if 
complainant had shown a risk of immediate and substantial harm. 

Finally, we note that the Commission has not made a finding with 
respect to the public interest factors mentioned in section 337(e).*® 


46 Recommended Determination, Findings of Fact 111 and 112. 

47In Chicory Root, supra p. 2 at 11 the Commission emphasized the importance of a cessation of imports: 
“The fact that an alleged unfair method or act has ceased is not in and of itself dispositive of the issue of 
whether there is reason to believe that there is a violation of section 337. The fact that the unfair method 
or act has ceased is relevant to the question of whether there is need for temporary relief.’’ 

48 See supra, pp. 1, 4. 
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We need only consider these issues if, on the grounds stated above, we 
determine that temporary relief is appropriate. Our decision here 
does not involve such a determination. 


DISSENTING VIEWS OF COMMISSIONER MINCHEW *° 


I concur with the Commission majority and the presiding officer 
that there is reason to believe there is a violation of section 337 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1337) in the ufiau- 
thorized importation or sale of certain luggage products which infringe 
U.S. Letters Patent Des. 242, 181, with the effect or tendency to 
destroy or substantially injure an industry, efficiently and economi- 
cally operated in the United States. However, I disagree with the 
Commission majority that temporary relief should not be granted at 
this time. 

It is difficult to justify finding there is reason to believe that a 
violation exists and yet finding that the violation should not be reme- 
died by temporary relief. Complainants under section 337 are already 
subject to discretionary withholding of relief by the Commission 
under the public interest provisions of subsections (e) and (f) and by 
the president under subsection (g). There is no reason to introduce 
still another barrier to relief. The public interest factors, which the 
Commission is requred to consider, i.e. the public health and welfare, 
competitive conditions in the United States economy, the produc- 
tion of like or directly competitive articles in the United States, and 
United States consumers, will not be adversely affected by the grant- 
ing of temporary relief. It is my view that a cease and desist order 
preventing every respondent from importing luggage which infringes 
U.S. Letters Patent Des. 242, 181, except under license, during the 
course of this investigation would be appropriate. 

I agree with the views expressed by Vice Chairman Alberger and 
Commissioner Bedell with respect to reason to believe there is a 
violation of the statute, and this opinion will be directed to the 
question of why a cease and desist order would provide appropriate 
temporary relief in this situation. 

Subsection (f) of section 337 provides as follows: 

CrasE AnD Desist Orpers.—In lieu of taking action under 
subsection (d) or (e), the Commission may issue and cause to 
be served on any person violating this section, or believed to be 
violating this section, as the case may be, an order directing such 
person to cease and desist from engaging in the unfair methods 


or acts involved, unless after consideri ing the effect of such or der 
upon the public health and welfare, competitive conditions in 


Commissioner Ablondi concurs with Commissioner Minchew that a cease and desist order should be 
issued. 
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the United States economy, the production of like or directly 
competitive articles in the United States, and United States 
consumers, it finds that such order should not be issued. The 
Commission maz at any time, upon such notice and in such 
manner as it deems proper, modify or revoke any such order, 
and, in the case of a revocation, may take action under subsection 
(d) or (e), as the case may be. 

Because the record is devoid of any evidence showing that com- 
plainant will be injured by imports of infringing luggage before this 
investigation is completed,” I believe it would be inappropriate to 
issue a temporary exclusion order. However, a cease and desist order 
would avoid unduly burdening import trade until this case is com- 
pleted, while still preventing complainant from being injured in the 
event that any named respondent decides to import infringing luggage. 
In addition, some of the named respondents have failed to respond 
to the complaint or to furnish discovery and these respondents, who 
may be importing infringing luggage, also will be prevented from 
importing infringing luggage until the completion of our investigation. 

There is need for temporary relief because complainant is faced 
with numerous actual and potential foreign manufacturers and ex- 
porters located in Korea and Taiwan that have the capacity to 
manufacture, export and sell in the United States large quantities of 
infringing imports. Because the record fails to show direct evidence 
of importations of infringing luggage since October 1f 1977, I believe 
the appropriate remedy is a cease and desist order. 

By order of the Commission. 

Issued: August 4, 1978. 

KernnetH Mason, 
Secretary. 


[TA-201-37] 
Bouts, Nuts, AND LARGE Screws oF IRON oR STEEL 


NOTICE OF INVESTIGATION AND HEARING 


Investigation instituted. Following receipt on June 9, 1978, of a 
resolution of the Committee on Ways and Means of the House of 
Representatives for an investigation pursuant to section 201(b)(1) of 
the Trade Act of 1974 (Trade Act) and after having considered the 
submissions of interested persons concerning the “good cause” ques- 
tion, the United States International Trade Commission on August 3, 


% The presiding officer’s finding of fact #111 in his recommended determination filed March 24, 1978; 
states in part: “no direct evidence exists that any infringing luggage has been caused to be imported into 
the United States subsequent to or somewhat prior to October 28, 1977.” 
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1978, having determined good cause to exist within the meaning of 


section 201(e) of the Trade Act for a reinvestigation within 1 year, 
instituted an investigation to determine whether lag screws or bolts, 
bolts (except mine-roof bolts) and bolts and their nuts imported in 
the same shipment, nuts, and screws having shanks or threads over 
0.24 inch in diameter, all the foregoing of iron or steel, provided for 
in items 646.49, 646.54, 646.56, 646.63, and 646.79 of the Tariff 
Schedules of the United States, are being imported into the United 
States in such increased quantities as to be a substantial cause of 
serious injury, or the threat thereof, to the domestic industry produc- 
ing an article like or directly competitive with the imported article. 

Investigation to be expedited. It is the intention of the Commission 
to expedite its investigation in this matter and to submit its report 
to the President as soon as possible. 

Hearing and prehearing conference. A public hearing in connection 
with this investigation will be held in the 31st Floor Reception Room, 
A.J.C. Federal Building, 1240 East 9th Street, Cleveland, Ohio, 
beginning at 10:00 a.m., e.d.t., Wednesday, September 6, 1978. Re- 
quests to appear at the hearing should be filed with the Secretary of 
the Commission, in writing, at-his office in Washington, D.C., not 
later than noon, August 31, 1978. 

There will be a prehearing conference in connection with this in- 
vestigation in Washington, D.C., at 10:00 a.m., e.d.t., on Thursday, 
August 31, 1978, in Room 117, U.S. International Trade Commission 
Building, 701 E Street, N.W. 

Views of Commissioners. Views of Commissioners explaining their 
good cause determinations will be available in the Office of the 
Secretary. 

Notice of the receipt of the Committee’s resolution and of oppor- 
tunity to comment on the “good cause’? question was published in 
the Federal Register of June 28, 1978 (43 F.R. 28057). Interested 
persons were given 21 days (until July 19, 1978) to comment, and 
their submissions are available for public inspection in the Office of 
the Secretary. Copies of the Committee’s resolution and the accom- 
panying letter of Committee Chairman Ullman were made a part of 
that notice and were published in the June 28 Federal Register. 

By order of the Commission. 


Issued: August 10, 1978. 
Kenneto R. Mason, 
Secretary. 
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[AA1921-187] 
Mororcycies From JAPAN 
NOTICE OF INVESTIGATION AND HEARING 


Having received advice from the Department of the Treasury on 
August 3, 1978, that motorcycles from Japan, with the exception of 
merchandise produced by Suzuki Motor Co., Ltd., are being, or are 
likely to be, sold at less than fair value, the United States International 
Trade Commission on August 11, 1978, instituted investigation No. 
AA1921-187 under section 201(a) of the Antidumping Act, 1921, as 
amended (19 U.S.C. 160(a)), to determine whether an industry in 
the United States is being, or is likely to be injured, or is prevented 
from being established, by reason of the importation of such merchan- 
dise into the United States. For the purpose of its determination 
concerning sales at less than fair value, the Treasury Department 
defined ‘motorcycles’ as motorcycles having engines with total 
piston displacement over 90 cubic centimeters, whether for use on or 
off the road. 

A public hearing in connection with the investigation will be held 
in the Commission’s hearing room, United States International 
Trade Commission, 701 E Street, NW., Washington, D.C. 20436, 
beginning at 10:00 a.m., e.d.t., on Thursday, September 28, 1978. 
All persons shall have the right to appear by counsel or in person, to 
present evidence and be heard. Requests to appear at the public 
hearing, or to intervene under the provisions of section 201(d) of the 
Antidumping Act, 1921, shall be filed with the Secretary of the Com- 
mission at his office in Washington, D.C., not later than noon, Friday, 
September 22, 1978. 

There will be a prehearing conference in connection with this 
investigation which will be held in Washington, D.C. at 10:00 a.m., 
e.d.t., on Friday, September 22, 1978, in room 117, U.S. International 
Trade Commission Building, 701 E Street, NW. 

By order of the Commission. 


Issued: August 14, 19782 


Kenneto R. Mason, 
Secretary. 
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MONUMENTAL WOOD WINDOWS 
INVESTIGATION No. 337-TA-—40 


NOTICE OF PREHEARING CONFERENCE AND HEARING 


Notice is hereby given that a prehearing conference will be held 
in this case at 9:00 a.m. on September 12, 1978, in Room 610, Bi- 
centennial Building, 600 E Street, N.W., Washington, D.C. No 
discovery will be obtained subsequent to August 25, 1978. On or 
before August 31, 1978, complainant will have completed service of 
its prehearing conference statement on the other parties, and respond- 
ents and the Commission investigative attorney will have completed 
service of their prehearing conference statements on or before Septem- 
ber 7, 1978. The contents of these statements will be the subject of a 
subsequent order. The purpose of this prehearing conference is to 
review such statements, complete the exchange of exhibits, and 
resolve any other necessary matters in preparation for the hearing. 

Notice is also given that the hearing in this proceeding will com- 
mence at 9:00 a.m. on September 19, 1978, in Room 610, Bicentennial 
Building, 600 E Street, N.W., Washington, D.C. 

This notice is issued pursuant to the Commission’s notice of exten- 
sion of time for hearing issued July 7, 1978, and supersedes the hearing 
schedule in the notice issued by this office on April 11, 1978. 

The Secretary shall serve a copy of this notice upon all parties of 
record, and shall publish this notice in the Federal Register. 

Issued August 8, 1978. 

JANET D. Saxon, 
Administrative Law Judge. 


(AA1921-Ing.-18) 


STanDARD HovusEHOLD INCANDESCENT Lamps (BULBs) 
From Huneary 


NOTICE OF INQUIRY AND HEARING 


The United States International Trade Commission (Commission) 
received advice from the Department of the Treasury (Treasury) 
August 4, 1978, that, during the course of determining whether to 
institute an investigation with respect to standard household incan- 
descent lamps from Hungary in accordance with section 201(c) of the 
Antidumping Act, 1921, as amended (19 U.S.C. 160(c)), Treasury 
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had concluded from the information developed during its preliminary 
investigations that there is substantial doubt that an industry in the 
United States is being or is likely to be injured by reason of the im- 
portation of the merchandise into the United States. Therefore, the 
Commission on August 10, 1978, instituted inquiry AA1921-Ing.-18, 
under section 201(c)(2) of that act, to determine whether there is no 
reasonable indication that an industry in the United States is being 
or is likely to be injured, or is prevented from being established, by 
reason of the importation of such merchandise into the United States. 
For purposes of this inquiry, the term “standard household incan- 
descent lamps (bulbs)? means lamps, medium-base household type, 
designed to operate at one or more wattages over 14 but not over 
150, provided for in item 686.90 of the Tariff Schedules of the United 
States. The Treasury advice to the Commission was published on 
August 7, 1978 (43 F.R. 34861). 

Hearing. A public hearing in connection with the inquiry will be 
held in Washington, D.C., on Tuesday, August 22, 1978, at 10:00 
a.m., E.D.T. The hearing will be held in the Hearing Room, United 
States International Trade Commission Building, 701 E Street, N.W., 
Washington, D.C. All parties will be given an opportunity to be pres- 
ent, to produce evidence, and to be heard at such hearing. Requests 
to appear at the public hearing should be received in writing in the 
Office of the Secretary to the Commission not later than noon Monday, 
August 4, 1978. 

Written statements. Interested parties may submit statements in 
writing in lieu of, and in addition to, appearance at the public hearing. 
A signed original and nineteen true copies of such statements should 
be submitted. To be assured of their being given due consideration by 
the Commission, such statements should be received not later than 
Tuesday, August 22, 1978. 

By order of the Commission: 

Issued: August 11, 1978. 

Kennetu R. Mason, 
Secretary. 


[AA1921-Ing.-19] 


CrrTAIN AUTOMOTIVE AND Mororcycte ReparrR Manvats From 
THE UNITED Kinepom 


NOTICE OF INQUIRY AND HEARING 


The United States International Trade Commission (Commission) 
received advice from the Department of the Treasury (Treasury) on 
August 7, 1978, that during the course of determining whether to in- 
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stitute an investigation with respect to automotive and motorcycle 
repair manuals provided for in item 270.25 of the Tariff Schedules of 
the United States from the United Kingdom in accordance with sec. 
tion 201(c) of the Antidumping Act, 1921, as amended (19 U.S.C. 
160(c)), Treasury had concluded from the information developed 
during its preliminary investigation that there is substantial doubt 
that an industry in the United States is being or is likely to be injured, 
or is prevented from being established, by reason of the importation 
of this merchandise into the United States. Therefore, the Commission 
on August 10, 1978, instituted inquiry AA1921—Ing.—19, under section 
201(c)(2) of that act, to determine whether there is no reasonable 
indication that an industry in the United States is being or is likely to 
be injured, or is prevented from being established, by reason of the 
importation of such merchandise into the United States. 

Treasury’s advice to the Commission was published in the Federal 
Register on August 8, 1978 (43 F.R. 35139). 

Public Hearing. A public hearing in connection with the inquiry 
will be held in Washington, D.C. on Thursday, August 24, 1978, at 
10:00 a.m., e.d.t. The hearing will be held in the Hearing Room, 
United States International Trade Commission Building, 701 E 
Street, NW., Washington, D.C. All parties will be given an oppor- 
tunity to be present, to produce evidence, and to be heard at such 
hearing. Requests to appear at the public hearing should be received 
in writing in the office of the Secretary of the Commission not later 
than noon Monday, August 21, 1978. 

Written statements. Interested parties may submit statements in 
writing in heu of, and in addition to appearance at the public hearing. 
A signed original and nineteen true copies of such statements should 
be submitted. To be assured of their being given due consideration 
by the Commission, such statements should be received not later 
than August 24, 1978. 

By order of the Commission. 

Issued: August 11, 1978. 

KeEnnetu R. Mason, 
Secretary. 


RAYON STAPLE FIBER FROM BELGIUM 


Correction or Notice or New Investigation [AA1921-186] anp 
TERMINATION OF Prior INveEstigaTIon [AA1921-181] 


Notice is hereby given that the date specified for Commission 
action in the above investigation is incorrect. The date of Commission 
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action, published August 8, 1978 (43 F.R. 35122), was given as August 
25, 1978. The correct date is July 25, 1978. 
By order of the Commission. 
Issued: August 11, 1978. 
KENNETH R. Mason, 
Secretary. 


CERTAIN SKATEBOARDS AND PLATFORMS THEREFOR 
Investigation No. 337-TA-37 


NOTICE AND ORDER CONCERNING PROCEDURE FOR COMMISSION DE- 
TERMINATION AND ACTION 


Notice is hereby given that— 

1. The Commission will hold a hearing beginning at 10:00 a.m., 
e.d.t., Tuesday, October 10, 1978, in the Commission’s Hearing 
Room, 701 E Street, N.W., Washington, D.C., for the purposes of 
(1) hearing oral argument on the recommended determination of the 
presiding officer concerning whether there is a violation of section 
337 of the Tariff Act of 1930; (2) receiving information and hearing 
oral argument concerning appropriate relief in the event the Com- 
mission determines that there is a violation of section 337 and that 
relief should be granted; and (3) receiving information and hearing 
oral argument, as provided for in section 210.14(a) of the Com- 
mission’s Rules of Practice and Procedure (19 C.F.R. 210.14(a)), 
concerning bonding and the public interest factors set forth in subsec- 
tions 337 (d) and (f) of the Tariff Act, which factors the Commission 
is to consider in the event it determines that there is a violation of 
section 337 and that relief should be granted. The latter two pro- 
ceedings are legislative in character, and therefore the hearing on 
remedy, bonding, and public interest will not be subject to the re- 
quirements of 5 U.S.C. 556, 557. Instead, these phases of the hearing 
will be conducted in accordance with section 201.11 of the Commis- 
sion’s Rules of Practice and Procedure (19 C.F.R. 201.11). These 
matters are all being heard on the same day in order that this investi- 
gation may be completed within the time limits prescribed by the 
statute and to minimize the burden of this hearing upon the parties. 

Parties and agencies wishing to make oral argument with respect 
to the recommended determination shall be limited in each oral argu- 
ment to not more than 30 minutes, 10 minutes of which may be 
reserved for rebuttal by the staff and complainant. 

For that part of the hearing devoted to relief, bonding, and the 
public interest, parties, interested persons, and government agencies 
will be limited in their presentations to no more than 15 minutes. 





INTERNATIONAL TRADE COMMISSION NOTICES 91 


Participants will be permitted an additional 5 minutes for closing 
arguments after all presentations have been concluded. Participants 
with similar interests may be required to share time. The Commission 
investigative staff will be alloted the full time available to a party. 

Requests for appearances at the hearing should be filed, in writing, 
with the Secretary of the Commission at his office in Washington no 
later than close of business, Monday, October 2, 1978. Requests 
should indicate the part of the hearing (i.e., with respect to the 
recommended determination, relief, bonding, the public interest 
factors, or any combination thereof) in which the requesting person 
desires to participate. 

2. Briefs concerning exceptions to the presiding officer’s recom- 
mended determination may be filed by any party or agency. Com- 
plainant’s brief shall be filed not later than the close of business, 
Monday, August 28, 1978; respondents’ brief and the brief of the 
Commission investigative staff shall be filed not later than the close 
of business, Monday, September 11, 1978; complainant’s reply brief, 
if any, shall be filed not later than Thursday, September 21, 1978. 
The Commission investigative staff is here being required to brief 
at the same time as respondents because the staff’s views are most 
consistent with those of respondents. We do not suggest by this 
order that the staff has lost its independent status in this or any other 
case. Briefs shall be served on all parties of record on the date they 
are filed. The cover of complainant’s brief shall be blue; respondents’ 
brief, red; Commission investigative staff’s brief, green; and any 
reply briefs, gray. Concerned government agencies may file briefs on 
any issue related to the recommended decision in the same style and 
at the same time as the Commission investigative staff. Parties, persons 
and agencies are encouraged to consolidate their briefing where their 
positions are the same, and to refer to the record. 

3. Written comments and information are encouraged by any party, 
interested person, government agency, or government concerning 
relief, bonding, and the public interest factors set forth in section 
337(d) and (f) of the Tariff Act of 1930, as amended (19 U.S.C. 1337), 
which the Commission is to consider in the event it determines that 
there should be relief. Such comments and information shall be filed 
with the Secretary in one original and ten copies on the dates set 
forth below, and the comments and information shall thereafter be 
available for inspection and copying by any person, except as respects 
an camera comments and information, which are to be treated as 
described below. 

Comments and information on remedy, bonding and public interest 
shall be submitted as follows: Complainant shall file a detailed pro- 
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posed Commission action, including a determination of bonding, on or 
before Monday, August 28, 1978. Complainant shall, at the same time, 
file such comments and information as it wishes respecting the effect 
of its proposed Commission actions upon (1) the public health and 
welfare, (2) competitive conditions in the United States economy, 
(3) the production of like or directly competitive articles in the United 
States and (4) United States consumers (collectively the ‘public 
interest”’ factors). Thereafter, on or before Monday, September 11, 
1978, any person, agency, or government may file written comments on 
and information pertaining to alternatives (if any) to the proposed 
Commission action and to whether any Commission action ought or 
ought not to be taken after consideration of the effect of the action 
upon the public interest factors. 

A request for in camera treatment of such comments and information 
must include a full statement of the reasons for granting in camera 
treatment. The Commission will either accept such information in 
camera, or it will return the information. 

Notice of the Commission’s institution of the investigation was pub- 
_lished in the Federal Register on November 11, 1977 (42 F.R. 58792). 
By order of the Commission. 


Issued: August 10, 1978. 
Kennetu R. Mason, 
Secretary. 


InvEsTIGATION No. 337—-TA-37 
CERTAIN SKATEBOARDS AND PLATFORMS THEREFOR 


NOTICE AND ORDER CONCERNING PROCEDURE FOR COMMISSION 
DETERMINATION AND ACTION 


Notice is hereby given that— 

1. The Commission will hold a hearing beginning at 10:00 a.m., 
e.d.t., Tuesday, October 10, 1978, in the Commission’s Hearing Room, 
701 E Street, N.W., Washington, D.C., for the purposes of (1) hear- 
ing oral argument on the recommended determination of the pre- 
siding officer concerning whether there is a violation of section 337 
of the Tariff Act of 1930; (2) receiving information and hearing oral 
argument concerning appropriate relief in the event the Commission 
determines that there is a violation of section 337 and that relief 
should be granted; and (3) receiving information and hearing oral 
-argument, as provided for in section 210.14(a) of the Commission’s 
Rules of Practice and Procedure (19 C.F.R. 310.14(a)), concerning bond- 
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ing and the public interest factors set forth in subsections 337(d) and 
(f) of the Tariff Act, which factors the Commission is to consider in the 
event it determines that there is a violation of section 337 and that 
relief should be granted. The latter two proceedings are legislative in 
character, and therefore the hearing on remedy, bonding, and public 
interest will not be subject to the requirements of 5 U.S.C. 556, 557. 
Instead, these phases of the hearing will be conducted in accordance 
with section 201.11 of the Commission’s Rules of Practice and Pro- 
cedure (19 C.F.R. 201.11). These matters are all being heard on the 
same day in order that this investigation may be completed witn the 
same day in order that this investigation may be completed within the 
imits prescribed by the statute and to minimize the burden of this 
iearing upon the parties. 

Parties and agencies wishing to make oral argument with respect 
to the recommended determination shall be limited in each oral argu- 
ment to not more than 30 minutes, 10 minutes of which may be re- 
served for rebuttal by the staff and complainant. 

For that part of the hearing devoted to relief, bonding, and the 
public interest, parties, interested persons, and government agencies 
will be limited in their presentations to no more than 15 minutes. 
Participants will be permitted an additional 5 minutes for closing 
arguments after all presentations have been concluded. Participants 
with similar interests may be required to share time. The Commission 
investigative staff will be allotted the full time available to a party. 

Requests for appearances at the hearing should be filed, in writing, 
with the Secretary of the Commission at his office in Washington no 
later than close of business, Monday, October 2, 1978. Requests 
should indicate the part of the hearing (i.e., with respect to the 
recommended determination, relief, bonding, the public interest 
factors, or any combination thereof) in which the requesting person 
desires to participate. 
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Treasury Decisions: T.D. No. 
Antidumping—Sorbates from Japan 78-292 
Customs Service decisions 
Foreign Currencies: 

Daily Rates, countries not on quarterly list July 31- 
August 4, 1978 78-289 
Rates of exchange certified; Federal Reserve Bank of New 
York, July 31-August 4, 1978 78-290 
Licensing of Cartmen and Lightermen 78-274 
Preclearance officer in foreign countries___..._._...-.-.---.-- 78-275 
Reimbursable services 78-277 
Special classes of Merchandise 78-273 
Synopses of drawback decisions: 
Mincrart Engine PaNtso. foc. sock leh soe eeeseeee 78-276-A 
Airex 01/18 contoured 78-276-B 
Aluminum and aluminum alloy products_-.--...-.------ 78-276-C 
PG WRITS orice ei dct Sato eee Soe es ee ee 78-276-D 
Assemblies, gas turbine starting and turning 78-276-E 
Automatic measuring systems (AMS-95) 78-276-F 
Chili powder, peppers, and other dehydrated vegetable pro- 
ducts 78-276-G 
Cigarettes; tobacco, blended and processed 78-276-H 
Dyestuff 78-276-I 
Earthmoving and construction equipment_............... 78-276-J 
Film, flexible polyvinyl alcohol 78-276-K 
Film and paper (cut to specific sizes) 78-276-L 
Generators, motor, paralleling switching cabinets for foreign 
78-276-M 
Graphite, machined artificial... . - 5 205. cco ec seus 78-276-N 
Grills, electric barbecue, CSA approved 78-276-O 
Machines, computer contrilled metal working 78-276-P 
Medicinal preparations 78-276-Q 
Road graders, cranse, road rollers and parts thereof 78-276-R 
Steel sheets slit and/or cut to specified size 78-276-S 
Syrups and molasses 78-276-T 
3 theny] nitrile 78-276-U 
Tire cords, two and three ply 78-276-V 
Tungsten carbide compositions, powdered or sintered-.... 78-276-W 
Watches and chronograpis. <4 <22-- ssizen aos cen ceeds 
Wheel loaders; earthmoving equipment, reconditioned and 
equipped 
Wool grease, refined 
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Customs Coutt 


Bleached yarn; not colored, C.D. 4758 


Color, what constitutes, C.D. 4758 
Construction (see also Reappraisement decision) : 
Tariff Act of 1930, par. 1822, C.D. 4758 
Tariff Schedules of the United States: 
Item 307.60, C.D. 4758 
Item 307.64, C.D. 4758 
Schedule 3, headnote 2(b), C.D. 4758 
Definition: 
Color, C.D. 4758 
White, C.D. 4758 
Duty-free status; wool yarn, C.D. 4758 
Judgment in appealed case (p.72) ; appeal: 
77-9—-Cloth brush heads; export value; royalty fee; summary judgment 
Legislative history: 
Congressional Record, 85th Cong., 1st sess., vol. 103, part 12, p. 16768, 
C.D. 4758 
Tariff Classification Study, 1960, Explanatory and Background Materials, 
schedule 3, p. 5, C.D. 4758 
Lexicographic source; The New Columbia Encyclopedia (4th ed. 1975), p. 602, 
C.D. 4758 
Not colored; bleached yarn, C.D. 4758 
Reappraisement decision: 
Construction: 
Tariff Act of 1930: 
Sec. 402(b), C.D. 4757 
Sec. 402(d), C.D. 4757 
Sec. 402(f) (1) (B), C.D. 4757 
Sec. 402(f) (2), C.D. 4757 
Sec. 402(g), C.D. 4757 
Sec. 402(g) (2), C.D. 4757 
Sec. 500, C.D. 4757 
U.S. Code, title 28, sec. 2635(a), C.D. 4757 
Issues: 
Constructed value—price list—Appraisement on the basis of constructed 
value, utilizing a suggested home market retail price list is erroneous. 
C.D. 4757 
Export value—failure to establish claimed values—Certain knuckleboom 
cranes manufactured by a licensee and sold to the licensor-importer 
were appraised on the basis of constructed value as defined in section 
402(d), Tariff Act of 1930, as amended by the Customs Simplification 
Act of 1956. The appraised values, as agreed upon by the parties, 
were obtained from the manufacturer’s suggested retail price list for 
the home market less an amount which represented the installation 
charge. Plaintiff contended that the merchandise was properly sub- 
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ject to appraisement on the basis of export value as defined in section 
402(b) supra and that the value was the invoiced unit prices. Where 
plaintiff failed to establish the claimed values, the court held the 
appraised values, although erroneous, must prevail at the proper 
dutiable values for the imported merchandise. C.D. 4757 
Fairly reflects market value—arm’s length negotiations—Mere allega- 
tions of negotiations without supportive evidence are insufficient to 
establish arm’s length negotiations. C.D. 4757 
Fairly reflects market value—The market value which must be fairly 
reflected under section 402(f)(1)(B) of the Tariff Act of 1930, as 
amended, is the price which the merchandise is able to command in 
the market for export to the United States. C.D. 4757 
Freely offered—Sales to a selected purchaser may be considered to be 
“freely offered’? under the provisions of section 402(f)(1)(B) of the 
Tariff Act of 1930, as amended. C.D. 4757 
Merchandise; Knuckleboom cranes, C.D. 4757 
Value: 
Constructed, C.D. 4757 
Export, C.D. 4757 
Words and phrases: 
All reasonable ways and means, C.D. 4757 
Best evidence available, C.D. 4757 


White: 
Not a color, C.D. 4758 
Wool yarn, C.D. 4758 
Wool yarn; duty-free status, C.D. 4758 
Words and phrases (see also Reappraisement decision) : 


Color, C.D. 4758 
Imparted, C.D. 4758 
White, C.D. 4758 
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